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ONSOZ

4-6 Temmuz 2022 tarihlerinde diizenledigimiz “Uluslararasi Akdeniz Hu-
kuk Kongresi 2022, 60 c¢evrimi¢i ve 7 yiiz yiize oturumdan olusmaktadir.
Kongre'ye gerek yurtici gerekse yurtdisindan ¢ok sayida akademisyen ve yargi
mensubu katilmistir. Kongre’de tamami hakem incelemesinden gecerek kabul
edilen 274 bildiri sunulmus ve tiim oturum kayitlar1 Fakiiltemizin YouTube
hesabinda yayinlanmigtir®.

Genis katilimin saglandig1 kongremiz kapsaminda her biri kendi alaninda
6zgiin konulari esas alan bildirilerin, hukuk diinyasinda glindeme gelen tar-
tismali noktalara temas edecegine ve etkili ¢6ziim 6nerileri getirmis olacagina
siiphem yoktur. Ozellikle bilisim alaninda yasanan gelismeler, ekosistem ile
ilgili sorunlar, hayvan haklari, yapay zeka, uygulamada ortaya ¢ikan yeni soz-
lesme tipleri ve hukuksal kurumlar baglaminda giincel konularla ilgili bildiriler
s6z konusu sorunlara 151k tutabilecektir. Nitekim deginilen alanlarda ortaya
¢ikan hukuki sorunlara kongremizde sunulan bildiriler araciligiyla dikkat ce-
kilmesi dogrultusunda hem doktrinde hem de uygulamada farkli goriislerin
ileri siiriilmesi sayesinde ¢6ziim bulunmasi miimkiin olabilecektir. Dolayisiyla
giincel sorunlara iliskin bildirileri sunan katilimcilarimiz sayesinde kongremi-
zin degeri artmaktadir.

Uluslararasi Akdeniz Hukuk Kongresi, 3 Temmuz 1992 yilinda kurulan
Akdeniz Universitesi Hukuk Fakiiltesi’nin 30. kurulus yili anisina diizenlenmis-
tir. Boylesine anlamli bir misyonu tasiyan kongremizin bu derece genis kati-
limli olmasi ve Fakiiltemizin kurulusunu hukuk camiasiyla beraber kutlamak
bizleri ziyadesiyle mutlu etmistir. Kongremizin, yeni tartismalar ve bilimsel
kopriilere yol agmasini temenni ederim.

Boylesine genis katiliml bir Kongre elbette bir¢ok kisinin yogun mesai ve
emekleri sayesinde gerceklesmistir. Bu vesileyle Kongremizin planlanmasi ve
icras1 icin emegi gecen basta Diizenleme Kurulu liyeleri olmak tizere Bilim
Kurulu tiyelerine ve tiim katilimcilara tesekkiir ederim. Kongrenin tiim hukuk
camiasina katki sunmasini timit eder, sevgi ve saygilarimi sunarim.

Diizenleme Kurulu Adina
Prof. Dr. Mehmet ALTUNKAYA

https://www.youtube.com/channel/UCLyGXpRx6zdJRzZAIRD8hKfA/playlists
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KLASIK SECIM YONTEMININ ELEKTRONIK
OYLAMA YONTEMLERINE EVRILMES]

Nizamettin AYDIN®

Modern demokrasiler varliklarini adil ve serbest secimlere bor¢ludur.
Secimler demokrasilerin pratik kazanmasini saglayan bir dizi faaliyeti iceren
siireci ifade etmektedir. Glinlimiizde demokratik yapiya sahip olsun olmasin
diinyanin tamamina yakin tilkesinde farkli uygulama yontemleriyle de olsa
bu siireg islerligini siirdiirmektedir. Pozitif secim hukuku uygulamalar ¢er-
cevesinde yiiriitiilen siireg, siyasi karar alma mekanizmalarinin iilke genelin-
de ve yerel diizeyde belirlenmesi fonksiyonunun yani sira 6nemli kararlarin
alinmasinda da kilit rol oynamaktadir. Oyle ki segmen, tercihiyle bir yandan
genel ve yerel yonetime projeksiyon tutarken diger yandan da 6zgiirliigiiniin,
lilke yonetiminin ve geleceginin de yoniinii tayin etmektedir.

Teknolojinin hayatin her alanina sirayetinden secim faaliyetleri de payina
diiseni almaktadir. Bu baglamda teknolojik gelismelere karsilik gelecek bigim-
de secim teknolojileri de cesitlilik gostermektedir. Bu cesitlilik kapsaminda
secimlerin yonetimi faaliyetlerinin teknoloji ile bulusturulabilmesinin kolayl-
gina karsin, secmenin oyunu kullanmaya yonelik secim teknolojilerinin kulla-
nilmasi ve gelistirilmesinin zorluguyla da karsi karsiya kalinmaktadir.

Elektronik se¢im sistemleri, secimler ile ilgili islemlerin dijital sistemler
lizerinden yapilmasini 6ngéren ve gliiniimiizde bir¢ok iilkede uygulama im-
kan1 bulabilmis sistemlerdir. Ozellikle secimlerin yénetimi ve denetimi faali-
yetlerinin adil ve serbest ytriitiilebilmesi; klasik secim sistemi uygulamala-
rinin kendi iginde adil ve serbest secimleri tehdit edebilecek agmazlara yat-
kin olmasi, se¢gmen dikkatsizligi ve tecriibesizligi sonucunda karsilasilan ve
oranlari itibariyle secim sonuglarina ciddi bicimde etki edebilecek gegersiz
oylarin varhig: gibi parametreler elektronik oylama uygulamalarinin gerekli-
ligini ortaya ¢ikaran koyan baslica olumsuzluklardir.

Bu makalede elektronik oylama sistemlerine iliskin uygulamalar teorik
acidan ele alinarak bazi diinya pratikleri ortaya konulmak suretiyle, secim
stirecinin en 6nemli agsamasi olan se¢gmenin oy kullanmasi siirecindeki uygu-
lanabilirligi secimlerin yonetimi ve denetimi baglaminda tartisilacaktir.

Dr. Ogr. Uyesi, Kiitahya Dumlupinar Universitesi, iktisadi Idari Bilimler Fakiiltesi, Kamu
Yonetimi Boéliimii, Hukuk Bilimleri Anabilim Dali, nizamettinaydin@hotmail.com, ORCID ID:
0000-0001-9928-7571.
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Anahtar Kelimeler: Secimlerin yonetimi ve denetimi, elektronik se¢im
sistemleri, elektronik se¢im siteminin uygulanabilirligi, elektronik oylama
yontemleri, internet lizerinden oylama.

EVOLUTION OF THE CLASSICAL ELECTION
METHOD TO ELECTRONIC VOTING METHODS

Modern democracies owe their existence to fair and free elections.
Elections refer to a process that includes a series of activities that enable
democracies to gain practice. Today, this process continues to operate in
almost all countries of the world, whether it has a democratic structure or
not, albeit with different application methods. The process carried out within
the framework of positive election law practices plays a key role in making
important decisions as well as determining the political decision-making
mechanisms throughout the country and at the local level. So much so that
the voter, with his choice, not only keeps a projection to the general and local
government, but also determines the direction of his freedom,
administration and future of the country.

Election activities also take their share from the spread of technology in
all areas of life. In this context, election technologies also vary in line with
technological developments. Despite the ease of combining election
management activities with technology within the scope of this diversity, the
difficulty of using and developing electoral technologies to use the votes of
the voters is also faced.

Electronic election systems are systems that foresee the processes
related to elections to be carried out over digital systems and have found the
opportunity to be applied in many countries today. In particular, the fair and
free conduct of the management and auditing of elections; Parameters such
as the classical election system practices being prone to dead ends that could
threaten fair and free elections, the existence of invalid votes, which are
encountered as a result of voter carelessness and inexperience, and which
can seriously affect the election results, are the main negativities that reveal
the necessity of electronic voting practices.

In this article, the applications of electronic voting systems will be
discussed from a theoretical point of view and some world practices will be
presented, and the applicability of the voter's voting process, which is the
most important stage of the election process, will be discussed in the context
of the management and control of the elections.

Keywords: Election management and control, electronic election
systems, applicability of electronic election system, electronic voting
methods, voting over the internet.



TURK ANAYASA MAHKEMESI KARARLARI
ISIGINDA YAPISAL SORUN KAVRAMI

Cem Umit BEYOGLU *

Anayasa Mahkemesi tarafindan verilen bireysel basvurulara iliskin ka-
rarlarda yapisal sorun olarak tespit edilen hususlar agisindan yeni yasal du-
zenlemeler yapilmasi, ylriirliikteki diizenlemelerin degistirilmesi veya kaldi-
rilmasi ihtiyaci dogabilmektedir. Yapisal sorun kavramini, yiiriirliikteki yasal
diizenlemelerden veya yerlesik uygulamalardan dolay1 gercgeklesen veya
gerceklesebilecek olan hak ihlalleri sonucunda ¢ok sayida bireysel basvuru
yapilmasina sebep olan durum seklinde tarif etmek miimkiindiir. Sistemik
sorun olarak da ifade edilen yapisal sorunlardan dolay: bir veya birka¢ hak
ihlali ve bireysel basvuru degil de ¢ok sayida hak ihlali ve bireysel basvuru
s6z konusu olmaktadir. Ger¢eklesmis hak ihlalleri ve bireysel basvurularin
yani sira muhtemel hak ihlalleri ve bireysel basvurular da bu kapsamda ele
alinmaktadir. Yapisal sorunlarin ¢éziilmesi sonucunda ¢ok sayida hak ihlali
telafi edilebilmekte ve muhtemel hak ihlalleri 6nlenebilmektedir. Ayrica bu
sekilde benzer basvurularin yeknesak sekilde ¢oziilmesiyle seri sekilde telafi
edilmesi miimkiin olabilmekte ve bu dogrultuda Mahkeme’nin is ylikii azala-
bilmektedir. Dolayisiyla Mahkeme, yapisal sorundan kaynaklanan bir¢cok
basvuruyu tek kararla ¢6zebilmekte ve benzer basvurulara yonelik de ¢6ziim
sunabilmektedir.

Mahkeme, yapisal sorunlar 6zellikle pilot kararlarinda tespit etmektedir.
Buna karsin pilot karar disinda vermis oldugu kararlarda da yapisal sorunlara
iliskin degerlendirmeler yapmaktadir. Pilot karar benzeri veya yar1 pilot karar
olarak nitelendirilen bu kararlarda da ¢ok sayida hak ihlaline veya bireysel bas-
vuruya yol acabilecek yapisal sorunlari ele almaktadir. Bu baglamda ¢alismada
yapisal sorunlarin igeriginin ve niteliginin anlasilmasi agisindan hem pilot karar-
lar hem de yapisal sorunlarin ele alindig1 diger kararlarin géz dntine alinmasi
dogru olacaktir. Calismanin temel amaci; Tiirk Anayasa Hukukunda insan hak ve
ozgurliiklerinin korunmasi agisindan niteligi itibariyle ¢ok sayida hak ihlaline
sebep olan yapisal sorunlarin igeriginin ve niteliginin ele alinmasi olacaktir.

Anahtar Kelimeler: Bireysel Basvuru, Yapisal Sorun, Hak ihlalleri, Pilot
Karar, Pilot Karar Benzeri.

*

Ars. Gor. Dr., Akdeniz Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Daly,
cemumitbeyoglu@gmail.com, ORCID ID: 0000-0002-3238-418X .
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THE CONCEPT OF STRUCTURAL PROBLEM IN THE LIGHT OF
THE DECISIONS OF THE TURKISH CONSTITUTIONAL COURT

In terms of issues identified as structural problems in the decisions re-
garding individual applications given by the Constitutional Court, it is sup-
posed to make new legal regulations, amend or repeal the rules in force. It is
possible to define the concept of structural problem as a situation that causes
a large number of individual applications as a result of violations of rights
that have occurred or may occur due to current legal regulations or situated
practices. Because of structural problems, which are also expressed as sys-
temic problems, there are many violations of rights and individual applica-
tions, not one or more violations of rights and individual applications. In
addition to actual violations of rights and individual applications, possible
violations of rights and individual applications are also dealt within this
scope. By means of solving structural problems, violations of rights can be
compensated and possible violations of rights can be prevented. Also by this
way, it is possible to swiftly recompense for similar applications by the uni-
form resolution, and thus the caseload of the Court can be abated. Therefore,
the Court can solve many applications arising from structural problems with
a single decision and also offer solutions for similar applications.

The Court, identifies structural problems especially in its pilot decisions.
Nevertheless it makes evaluations about structural problems in the decisions
except the pilot decision. These decisions, which are described as quasi-pilot
or semi-pilot decisions, also deal with structural problems that may cause a
large number of violations of rights or individual applications. In this regard,
so as to understand the content and character of structural problems in the
study, it would be beneficial to examine both pilot decisions and other deci-
sions that deal with structural problems. The main purpose of this study is;
so as to protect human rights and freedoms in Turkish Constitutional Law,
evaluating the content and character of the structural problems that cause
many rights violations.

Keywords: Individual Application, Structural Problem, Violations of
Rights, Pilot Judgment, Quasi-Pilot Judgment.



ANAYASANIN 105. MADDESI KAPSAMINDA ANAYASA
MAHKEMESININ YETKISININ TARTISILMASI

Yesim CELIK *

Anayasanin “Cumhurbaskaninin cezai sorumlulugu” bashkli 105. mad-
desinde Cumhurbagkani hakkinda, bir su¢ isledigi iddiasiyla sorusturma
acilmasina karar verilmesi halinde Tiirkiye Biiyiik Millet Meclisi, liye tamsa-
yisinin tigte ikisinin gizli oyuyla Yiice Divana sevk karari alabilir. Buna gore;
Anayasanin 105. maddesine gore “Cumhurbaskani meclis sorusturmasi”nda?
yargilama yetkisi Yiice Divan’a verilmistir.

Anayasanin 148. maddesinin 6. fikrasinin “Anayasa Mahkemesi Cumhur-
baskanini, ... gérevieriyle ilgili suclardan dolay: Yiice Divan sifatiyla yargilar.”
hiikkmiine gore, géreviyle ilgili suclarinin yargilamasinin Anayasa Mahkeme-
si'nin Yiice Divan sifatiyla yapacagi kisiler arasinda Cumhurbaskani sayilmistir.

6216 sayii Anayasa Mahkemesinin Kurulusu ve Yargilama Usulleri
Hakkinda Kanunun tanimlar maddesinde “Yiice Divan: Anayasanin 148 inci
maddesinin altinct ve yedinci fikralarinda belirtilen kisilerin, gorevleri ile
ilgili suclarindan dolay! yargilamasini yapmakla gérevli Mahkeme Genel
Kurulunu ifade eder.”? Anayasa Mahkemesi Ictiizigii'nde de, “Yiice Divan:
Kanunun 3 tincii maddesinin birinci fikrasinin (¢) bendinde belirtilen kigilerin,
gorevleri ile ilgili suclarindan dolay! yargilamasint yapmakla gorevli Genel
Kurulu, Ifade eder.” seklinde tanimlanmustir.

Dolayisiyla tiim bu hiikiimlerden 6tiirii, Anayasa Mahkemesi'nin yalniz-
ca goreviyle ilgili suglarindan 6tiiri Cumhurbagkanini yargilamaya yetkili
oldugu, Cumhurbaskaninin kisisel suclarindan dolay1 yargilamaya yetkili
olmadig: tartisilmistir. Keza 6 Nisan 2017 tarihli referandumla kabul edilen
6771 sayili Anayasa Degisikligi Hakkinda Kanunu’'nu takip eden uyum yasa-
larinda da bu hususa deginilmemis olmasinin ve bu yasalarda yapilan degi-

Dr. Ogr. Uyesi, Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku Anabilim
Dali, ysmclk.erz@gmail.com, ycelik@erzincan.edu.tr, ORCID ID : https://orcid.org/0000-
0003-3097-3260.

1 Kanaatimizce mukayeseli hukukta “impeachment” terimine karsilik gelen Cumhurbagskani-
nin cezai sorumlulugu usuliiniin hukuki niteligi bir meclis sorusturmasi olup literatiirde ka-
risikliga sebebiyet vermemek amaciyla terminolojik olarak “Cumhurbaskani Meclis Sorus-
turmas1” kavramini kullanmayi tercih etmekteyiz.

2 6216 sayill Kanunun 2. maddesinin 1. fikrasinin 1 bendi; Anayasa Mahkemesi Ictiiziigii, 3.
maddesinin 1. fikrasinin y bendi.
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sikliklerde gormezden gelinmesinin de bu tartismalarda pay1 oldugunu dii-
stinmekteyiz. Bu sebeple Cumhurbaskaninin kisisel suglariyla ilgili yargilama
yetkisinin agikliga kavusturulmasi 6énem arz etmektedir.

Bu kapsamda Anayasanin 148. maddesinin 6. ile Anayasanin 105. mad-
desinin 3. fikras1 6zel hiikiim-genel hiikiim iliskine goére yorumlanacak ve
Anayasanin 148. maddesinin son fikrasi kapsaminda Yice Divan’in kisisel
suglar ile ilgili yetkisi acik bir sekilde ortaya koyulacaktir.

Anahtar Kelimeler: Anayasa Mahkemesi, yetki, cuamhurbaskani, Kisisel
suc, gorev sugu.

DISCUSSION OF THE AUTHORITY OF THE CONSTITUTIONAL
COURT UNDER ARTICLE 105 OF THE CONSTITUTION

If it is decided to open an investigation against the President on the
charge of committing a crime in Article 105 of the Constitution, titled “Crimi-
nal responsibility of the President”, the Grand National Assembly of Turkey
may take a decision to refer him to the Supreme Court by secret ballot of
two-thirds of the total number of members. According to this; In Article 105
of the Constitution, jurisdiction in the “President parliamentary investiga-
tion”3 is given to the Supreme Court.

In the 6th paragraph of Article 148 of the Constitution, “The Constitu-
tional Court judges the President of the Republic as the Supreme Court for
crimes related to his duties.” According to the provision, the President is
counted among the persons who will be tried by the Constitutional Court in the
capacity of Supreme Court for crimes related to his duty.

In the definition article of the Law No. 6216 on the Establishment and
Trial Procedures of the Constitutional Court, “Supreme Court: means the
General Assembly of the Court, which is tasked with adjudicating the persons
specified in the sixth and seventh paragraphs of Article 148 of the Constitu-
tion for their crimes related to their duties.” In the Constitutional Court
Rules, “Supreme Court: Refers to the General Assembly, which is tasked with
adjudicating the persons specified in subparagraph (¢) of the first paragraph
of Article 3 of the Law, for their crimes related to their duties.” defined as.

Therefore, due to all these provisions, it has been argued that the Consti-
tutional Court is authorized to prosecute the President only for his crimes
related to his duty, and not for the President’s personal crimes. Likewise, we
think that the fact that this issue was not mentioned in the harmonization

3 In our opinion, the legal nature of the criminal responsibilty procedure of the President,
which corresponds to the term “impeachment” in comparative law, is a parliamentary
investigation, and we prefer to use the terminologically the term “President Parliamentary
Investigation” in order not to cause confusion in the literature.
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laws following the Law on Constitutional Amendment No. 6771, which was
accepted with the referendum dated 6 April 2017, and that it was ignored in
the amendments made in these laws also contributed to these discussions.
For this reason, it is important to clarify the jurisdiction of the President re-
garding his personal crimes.

In this context, the 6th paragraph of Article 148 of the Constitution and
the 3rd paragraph of Article 105 of the Constitution will be interpreted ac-
cording to the special provision-general provision relationship, and the au-
thority of the Supreme Court regarding personal crimes will be clearly re-
vealed within the scope of the last paragraph of Article 148 of the Constitu-
tion.

Keywords: Constitutional Court, authority, president, personal offense,
duty offense.






KUVVETLER AYRILIGINI YENIDEN DUSUNMEK:
MONTESQUIEU’NUN IKTIDARIN
SINIRLANDIRILMASINA DAIR DUSUNCESININ
TEMELLERI

Ridvan DEGIRMENCI *

Bu c¢alismanin amaci kuvvetler ayriligi teorisi ¢ercevesinde
Montesquieu’nun iktidarin sinirlandirilmasina dair diisiincesinin temellerini
aciklamaktir. Montesquieu kuvvetler ayrilig1 teorisini giiniimiizde anlamlan-
dirildig1 sekliyle yasama, yiiriitme ve yargi olarak li¢ temel erke ayirmistir.
Bu erklerin birbirlerine karsi konumlanmasi ile olusacak denge durumunda
ozgurligin korunacag iddiasindadir. Kuvvetler ayrilig1 teorisinin diistinii-
riin Kanunlarin Ruhu (De L'esprit Des Lois) adli eserinde yer almasinin esas
sebebi, iktidarin sinirlandirilmasidir. Fransiz Thtilali’'nden itibaren anayasacl-
ligin ve demokrasi teorisinin temel kabulii olan kuvvetler ayrilig1 ilkesinin
Montesquieu diisiincesinde demokrasi ile dogrudan baginin kurulmadigi
goriilmektedir. Bunun sebebi Montesquieu’nun iktidarin sinirlandirilmasina
dair diislincelerinin temelinde yatmaktadir. Montesquieu, Kanunlarin Ruhu
adli eserini yazmadan evvel Pers Mektuplari (Lettres Persanes) ve Romalila-
rin Yiikselisi ve Cokisii (Considérations sur les causes de la grandeur des
Romains et de leur décadence) adh eserleri ile Fransiz Aydinlanma diisiince-
sine 6nemli katkilar sunan bir diisiinlirdiir. Ayrica soylu bir aileden gelmesi
sebebiyle iistlendigi kamusal gorevler devlet sistemine dair sorgulamalarini
ve ¢0ziim Onerilerini etkilemistir. Diisiiniir, pek cok iilkeye yapmis oldugu
gezilerle karsilastirmali olarak hukuk ve devlet sistemlerini inceleme firsati
bulmustur. Kuvvetler ayrilig1 teorisini insa ettigi Kanunlarin Ruhu adl ese-
rinde donemin Ingiliz devlet sistemini 6rnek aldigini ifade etmektedir.
Montesquieu'nun kuvvetler ayrilig1 teorisini diisiiniiriin iki 6zelligini 6n pla-
na cikararak anlamak gerekir. Ilki Montesquieu'nun Fransiz Aydinlanma
Diistincesi’'ndeki konumu, bu diisiince ile karsilikli iliskisidir. Doganin gizle-
rinin ac¢iga cikarildigi bir donemde bilime ve bilimsel arastirmaya oldukca
ilgi duyan diisiintiriin metafizik 6geler olmaksizin iktidar1 sinirlandirma dii-
stincesini olugturmasini dénemin diisiince iklimi sekillendirmistir. Ikincisi
ise Fransiz kamu hukuku ve siyaset diisiincesi ile karsilikli etkilesimi ¢ok

Dr. Ogr. Uyesi, Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyo-
lojisi Ana Bilim Daly, ridvan.degirmenci@asbu.edu.tr, ORCID ID: 0000-0002-8408-1033.
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giiclii olan Ingiliz diisiincesi ve dénemin Ingiliz hiikiimet sistemine olan ilgi-
sidir. ingiliz hiikiimet sistemi ile ortaya ¢ikan yénetim yapisinin burjuva 6z-
gurliigliniin saglanmasindaki roliine deginen diisiiniir, Fransiz anayasaciligi-
nin izlemesi gereken yeri isaret eder. Diger taraftan Ingiliz hiikkiimet sistemi-
nin temellerini Gotik gelenekte oldugunu sdyleyerek ayni mirastan Fransiz-
larin paylarina diiseni almalarini salik verir. Montesquieu'nun bilimsel bilgi
ve metodolojiye olan ilgisi onu sosyal olanla siyasi olan arasindaki iliskinin
bilimsel metodoloji ile ifade edilebilir olduguna dair arayislara itmistir. Bu
arayisin neticesinde iktidari sinirlandirma fikrini sekiiler bir yontem olan
kuvvetler ayrilig1 teorisi ile dile getirmistir. Ayrica arastirmacilar, ddneminde
bu sinirlandirma diisiincesini ortaya koymak icin Montesquieu'nun eserinde
yer verdigi Ingiliz Hiikiimeti sisteminin idealize edildigini, gercekte Ingiliz
hiikiimetinin Montesquieu’'nun eserinde belirttigi sekilde islemedigini be-
lirtmektedirler. Bu ¢ikarimlarin yaninda, Montesquieu’'nun soylu sinifindan
gelmekle elde ettigi ¢ikarlarini korumay: temel gaye olarak belirledigi ileri
striilmektedir. Montesquieu’'nun amacindan bagimsiz olarak, Kanunlarin
Ruhu adli eserinin Amerikan Diisiincesini, Fransiz ihtilali diisiiniirlerini ve
cagdas demokrasileri derinden etkiledigi muhakkaktir.

Anahtar Kelimeler: Montesquie, kuvvetler ayriligi, demokrasi, anaya-
sacilik, hiikiimet sistemi.

RETHINKING THE SEPARATION OF POWERS:
THE FOUNDATIONS OF MONTESQUIEU'S THOUGHT
ON THE LIMITATION OF POWER

The aim of this study is to explain the foundations of Montesquieu's
thought on the limitation of power within the framework of the theory of
separation of powers. Montesquieu divided the theory of separation of
powers, as it is understood today, into three basic powers as legislative,
executive and judicial. He claims that freedom will be protected in the case of
balance that will occur with the positioning of these powers against each
other. The main reason why the theory of separation of powers is included in
the work of the philosopher called The Spirit of Laws (De L'esprit Des Lois) is
the limitation of power. It is seen that the principle of separation of powers,
which has been the basic acceptance of constitutionalism and democracy
theory since the French Revolution, has not been directly related to
democracy in Montesquieu's thought. The reason for this lies in the basis of
Montesquieu's thoughts on the limitation of power. Before writing The Spirit
of Laws, Montesquieu is a philosopher who made important contributions to
French Enlightenment thought with his works called Persian Letters (Lettres
Persanes) and The Rise and Fall of the Romans (Considérations sur les
causes de la grandeur des Romains et de leur décadence). In addition, due to
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the fact that he came from a noble family, the public duties he assumed
affected his inquiries and solution proposals about the state system. The
philosopher had the opportunity to examine the legal and state systems in
comparison with the trips he made to many countries. In his work titled The
Spirit of Laws, in which he built the theory of separation of powers, he states
that he followed British government system. It is necessary to understand
Montesquieu's theory of separation of powers by emphasizing two features
of the philosopher. The first is the position of Montesquieu in French
Enlightenment Thought and its mutual relationship with this thought. The
intellectual climate of the period shaped the thought of the philosopher, who
was very interested in science and scientific research at a time when the
secrets of nature were revealed, to create the idea of limiting power without
metaphysical elements. The second is his interest in British thought, which
has a very strong interaction with French public law and political thought,
and the British government system of the period. The philosopher points to
the place that French constitutionalism should follow, referring to the role of
the administrative structure that emerged with the British government
system in ensuring bourgeois freedom. On the other hand, he says that the
foundations of the English government system are in the Gothic tradition and
advises the French to take their share of the same heritage. Montesquieu's
interest in scientific knowledge and methodology led him to search for the
relationship between the social and the political to be expressed through
scientific methodology. As a result of this search, he expressed the idea of
limiting power with the theory of separation of powers, which is a secular
method. In addition, researchers state that the British Government system,
which Montesquieu included in his work, was idealized in order to reveal
this limitation idea during his period, and that the British government did
not actually work as Montesquieu stated in his work. In addition to these
inferences, it is argued that Montesquieu's main goal is to protect his
interests, which he gained by coming from the nobility. Regardless of
Montesquieu's purpose, it is certain that his Spirit of Laws deeply influenced
American thought, French Revolution philosophers, and contemporary
democracies.

Key Words: Montesquie, the separation of Powers, democracy, the
constitutionalism, the system of government.






IMPACT DE L’ELECTION PRESIDENTIELLE
AU SUFFRAGE UNIVERSEL DIRECT SUR LE
FONCTIONNEMENT DU REGIME PARLEMENTAIRE

Seda DUNBAY *

Le fonctionnement du régime parlementaire peut varier d'un pays a l'autre.
Dans ce cadre, il est inévitable de se concentrer sur la relation qui existe entre les
pouvoirs exécutifs et législatifs afin de comprendre les points communs et les
différences de pratique. Un tel effort contribue également a trouver une réponse
a la question de savoir par qui et comment le pouvoir politique est exercé.
Cependant, le sujet le plus sensible reste celui du niveau de stabilité du régime
politique. En d’autres termes, c’est bien la volonté de rendre la vie politique plus
stable qui constitue la motivation principale a modifier le régime parlementaire
vers un régime mixte. Pour réaliser ce but, la méthode la plus utilisée est le
changement du mode d’élection du président de la République. Ainsi, ce qu’'on
vise c’est de modifier I'équilibre entre I'exécutif et le 1égisatif en faveur de chef de
I'Etat. L’objectif de notre communication est d’illustrer les effets probables de
I'existence d’un président directement élu par le peuple sur le fonctionnement et
la stabilité du régime parlementaire, tout en prenant en compte la période entre
les années 2007 et 2017 de la Turquie et les expériences acquises depuis 1962
de la France. Cette analyse permet de préciser d’abord les conséquences d’avoir
une atmosphere politique multipartite. Cela nous conduit naturellement a
clarifier si les coalitions peuvent étre considérées comme constituant une cause
majeure de l'instabilité de la vie politique. Une telle recherche nous aide
également a déterminer si la modification du mode d’élection du président est le
seul choix pour assurer la stabilité politique. En outre, le probleme de 1égitimité
qui apparait comme la conséquence naturelle de ce type de modification mérite
d’étre analysé dans ce contexte. La raison est qu’il présente un risque de conflit
entre le chef de I'Etat et le premier ministre. Un autre point essentiel lié a ce
probléme est I'étendu des pouvoirs présidentiels conférés par la Constitution. En
conséquence, I'étude de la période indiquée ci-dessus en faisant des références
aux expériences francaises permettrait de comprendre quel mode d’élection du
président de la République est plus approprié aux pays qui ont une longue
histoire parlementaire.

Mots clés: président de la République, mode d’élection, régime
parlementaire, stabilité, régime mixte
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THE IMPACT OF THE PRESIDENTIAL ELECTION BY
DIRECT UNIVERSAL SUFFRAGE ON THE FUNCTIONING
OF THE PARLIAMENTARY SYSTEM

The functioning of the parliamentary system may vary from one country to
another. In this context, it is inevitable to focus on the relationship between the
executive and legislative powers to understand the common points and
differences in practice. Such effort also helps to find an answer to the question of
by whom and how political power is exercised. However, the most sensitive
issue is the level of stability of the political regime. In other words, that is the
desire to make political life more stable is the main motivation to change the
parliamentary system towards a mixed regime. To achieve this goal, the most
widely used method is to change the election modality of the President of the
Republic. Thus, the aim is to change the balance between the executive and the
legislative in favor of the Head of State. The purpose of our communication is to
illustrate the likely effects of a president directly elected by the people on the
functioning and stability of the parliamentary system. In this context, we
concentrate on the period between the years 2007 and 2017 in Turkey and the
experiences acquired since 1962 in France. This analysis makes it possible to
clarify first the consequences of having a multiparty political atmosphere. It
naturally leads us to clarify whether coalitions can be considered a major cause
of political instability. Such research also helps us to determine whether
changing the method of electing the president is the only choice to ensure
political stability. Moreover, the problem of legitimacy, which appears to be the
natural consequence of this type of modification, deserves to be analyzed in this
context. The reason is that it presents a risk of conflict between the head of state
and the prime minister. Another key point related to this problem is the extent of
the presidential powers conferred by the Constitution. Consequently, the study
of the period indicated above by making references to French experiences would
make it possible to understand what method of electing the President of the
Republic is more appropriate for countries with a long parliamentary history.

Keywords: President of the Republic, method of election, parliamentary
regime, stability, a mixed regime






BASKANLIK SISTEMIYLE YONETILEN VE FARKLI
DEMOKRATIKLIK DEGERINE SAHiIP ULKELERDE
BASKAN YARDIMCISININ KONUMU VE GOREVLERI

Vasif inan¢ DUYGULU *

Tiirkiye’de 16 Nisan 2017’de gerceklesen referandum sonucunda kabul
edilen ve 8 Temmuz 2018'de uygulanmaya gecilen Cumhurbaskanligr Hiikii-
met Sistemi’'nde en ¢ok tartisilan kurumlardan bir tanesi de cumhurbaskani
yardimciligl kurumudur. Literatiirde o6zellikle Amerika Birlesik Devletle-
ri'nde uygulamada bulunan ve saf baskanlik sistemine uygulamada en ¢ok
yaklasan baskanlik sistemindeki baskan yardimciligi kurumuyla karsilastir-
mali olarak ele alinan cumhurbagskani yardimciligi kurumu, ihdas edilisinden
bugiine 6zellikle Tiirkiye’de cumhurbaskani yardimcisinin goreve gelis bigi-
mi, gorevleri ve islevi acisindan sik¢a elestirilmektedir. Cumhurbaskanligi
Hiikiimet Sistemi’'ni, 6nemli sapmalar ihtiva etmekle birlikte hiikiimet sis-
temleri ailesinde baskanlik sistemi kategorisi altinda degerlendirmek miim-
kiindiir. Bu baglamda Cumhurbaskanligl Hiikiimet Sistemi'nde diizenlenen
cumhurbaskani yardimciligi kurumunu diinyadaki farkl bagkanlik sistemleri
uygulamalarinda baskan yardimcilarinin islev, konum ve gorevleriyle karsi-
lastirmak Cumhurbagkanligi Hiikiimet Sistemi'nin demokratiklik degerini
degerlendirebilmek icin 6énemli bir unsurdur. Ozellikle baskan yardimcihig:
kurumunun demokratiklik degerini incelerken uluslararasi raporlari refe-
rans almak da miimkiindiir. Ulkelerin ve hiikiimet sistemlerinin demokratik-
lik degerini ele alirken referans olarak alinabilecek uluslararasi raporlardan
biri de Economist Intelligence Unit'in her sene yayimladigi Demokrasi Indek-
si’dir. Bu baglamda, bu ¢calismada, 2021 Demokrasi Indeksi'nde tam demok-
rasi, kusurlu demokrasi, karma rejim ve otoriter rejim olarak derecelendiri-
len 2’ser iilkenin baskanlik sistemleri uygulamalari ele alinmistir. Bu uygu-
lamalarda da o6zellikle baskan yardimcilarinin géreve baslama usulleri, go-
revleri, sistemdeki islevleri ve gorevlerinin sona erme bigimleri ele alinarak
baskan yardimciligi kurumu merkezli bir karsilastirma yapilmistir. Tam de-
mokrasi olarak derecelendirilen bagkanlik sistemlerinden Uruguay ve Giiney
Kore, kusurlu demokrasi olarak derecelendirilen Brezilya ve Endonezya,
karma rejim olarak derecelendirilen Kenya ve Tiirkiye ile otoriter rejim ola-
rak derecelendirilen Zimbabve ve Nikaragua’daki baskanlik sistemi uygula-

Arastirma Gorevlisi, Cankir1 Karatekin Universitesi, Hukuk Fakiiltesi Kamu Hukuku Bélimd,
viduygulu@gmail.com, ORCID ID: 0000-0003-0960-0865.



64 Anayasa Hukuku

malarinda baskan yardimcilarinin anayasal konumlari ele alinmistir. Bu kar-
silastirma neticesinde iilkelerin demokratiklik degerleriyle baskan yardimci-
Iig1 kurumlar1 hakkindaki anayasal diizenlemeler arasinda bir iligkinin var
olup olmadig test edilmistir. Bu inceleme sonucunda anayasal diizenleme-
lerde bagkan yardimciligi kurumunun diizenlenmesinin iilkelerin demokra-
tiklik degeri ile dogrudan bir iliskisi olmadig1 goriilmiis olmakla birlikte de-
mokratik iilkelerde se¢imle goreve gelen baskan yardimcisina verilen gérev
ve yetkilerin atama usulil ile géreve gelenlerden daha genis oldugu gozlem-
lenmis, demokratiklik degeri daha yiiksek olan iilkelerde baskan yardimcilig1
kurumuna verilen rollerin baskana vekalet etmek tlizere yogunlastig1 gori-
liirken demokratiklik degeri daha diisiik olan tilkelerde daha temsili bir go-
reve biiriindiigl gorillmistiir. Bu baglamda ¢alismanin sonunda bagkan yar-
dimciligl kurumunun iilkeler nezdinde diizenlenme bicimi bir tabloyla acik-
lanmis ve karsilastirmaya tabii tutulmustur.

Anahtar kelimeler: baskan yardimciligi, baskanlik sistemi, demokrasi,
hiikiimetin isleyisi, demokratiklik degeri.

LEGAL STATUS AND DUTIES OF THE VICE PRESIDENTS
IN PRESIDENTIAL SYSTEMS OF THE COUNTRIES
HAVING VARIED DEMOCRATIC VALUES

One of the most discussed institutions in the Presidential Government
System, which was accepted as a result of the referendum held on 16 April
2017 in Turkey and started to be implemented on 8 July 2018, is the vice-
presidential institution. The vice-presidential institution in Turkey, which
has been compared with the vice-presidential institution in the United States,
in the literature has been frequently criticized in terms of the way of ap-
pointment, duties and functions since its establishment. It is possible to
evaluate the Presidential Government System under the category of presi-
dential system in the family of government systems, although it contains
significant deviations. In this context, comparing the vice-presidential insti-
tution organized in the Presidential Government System with the functions,
positions and duties of the vice-presidents in different presidential systems
in the world is an important element in order to evaluate the democratic
value of the Presidential Government System. It is also possible to refer to
international reports, especially when examining the democratic value of the
countries and their practicing the institution of vice presidency. One of the
international reports that can be taken as a reference when considering the
democratic value of countries and government systems is the Democracy
Index, published annually by the Economist Intelligence Unit. In this context,
in this study, the presidential systems practices of totally 8 countries, 2 from
all of the democracy categories, which are ranked as full democracy, flawed
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democracy, mixed regime and authoritarian regime in the 2021 Democracy
Index, are discussed. In these applications, a comparison has been made cen-
tered on the vice presidency, especially by discussing the procedures of vice
presidents starting office, their duties, their functions in the system and the
way they end their duties. The constitutional positions of vice-presidents are
discussed in presidential systems in Uruguay and South Korea, which are
rated as full democracy, Brazil and Indonesia, which are rated as flawed de-
mocracies, Kenya and Turkey, which are rated as mixed regimes, and Zim-
babwe and Nicaragua, which are rated as authoritarian regimes. As a result
of this comparison, it has been tested whether there is a relationship be-
tween the democratic values of the countries and the constitutional regula-
tions about the vice presidency institutions. As a result of this examination, it
has been observed that the regulation of the vice-presidential institution in
the constitutional regulations does not have a direct relationship with the
democratic value of the countries, but it has been observed that the duties
and powers given to the vice-president who is elected in democratic coun-
tries are wider than those who are appointed by the appointment procedure,
While it is seen that the roles given to the president are intensified to depu-
tize for the president, it has been seen that it takes on a more representative
duty in countries with lower democracy value. In this context, at the end of
the study, the way the vice presidency is organized by countries is explained
with a table and compared.

Keywords: democracy, vice-presidiency, presedential system, function-
ing of government, value of democracy.






MILLETVEKILI SECILME YAS KRITERiI UZERINE
BiR DEGERLENDIRME

Omer Emrullah EGELIGI *

21.01.2017 tarihli 6771 sayili yasa ile Anayasa’nin 76. maddesinde yapi-
lan degisiklikle milletvekili se¢ilme yas1 25’ten 18’e diisiiriilmiistiir. Esasinda
bu degisiklikten 6nce de Tiirk Anayasa gelenegi acisindan secilme yas krite-
rinin asagilara ¢ekilmesi egiliminden s6z etmek miimkiindiir. Nihayetinde bu
son degisiklikle segme ve secilme yasi 18’de bulusmustur. Bu degisiklik geng-
lerin siyasette s6z sahibi olmasinin saglanacagl yoniinde olumlu bir hava
yaratmistir. Nitekim bu motivasyon degisiklik gerekcesine de yansimistir.
Degisikligi olumlu bulan goriisler tiim diinyada bu yonde bir egilim oldugunu
ifade etmistir. Bu yolla siyasetin genclesmesi ve gencligi temsilinin saglana-
cagini savunmustur.

Tebligimizde 6ncelikle Diinya’daki genel egilim, 6rneklerle ortaya konu-
lacaktir. Dogrusu yasama meclislerine iiye se¢ilme yasinin diisiik tutulmasi-
nin yadsinamaz bir yayginlikta oldugu agiktir. Ancak bu tablo karsisinda da
bir baska soru one cikmaktadir. Anayasalar sahiden de yas kriterinin her
alanda diisiik tutulmasi fikriyle barisik midir? Bu soru, bazi iilkeler icin evet
seklinde yanitlanabilir. Diger yandan iki meclisli baz1 iilkelerdeyse Senato
iiyelerinin yas sinirinin Meclis liyelerine nazaran daha ytksek tutuldugu
gozlemlenmektedir. Yasin bir yeterlilik unsuru olarak tamamen dislanama-
yacagin bir diger gostergesi de devlet baskanlar1 ve bazi yargli mensuplari
icin dngoriilen yas siirlaridir. Bu érneklerden hareketle Meclis liyeligi icin
yas siirinin disiik tutulma egilimine karsin Anayasalarin hala yas unsurunu
karar verici pozisyonlar i¢in 6nemli buldugu agiktir.

Tebligin devaminda milletvekili secilme yas kriterinin avantaj ve deza-
vantajlarina deginilecektir. Genglerin siyasette temsili meselesi temsili ve
dogrudan demokrasi perspektiflerinden ele alinacaktir. Siyasetin gen¢lesme-
si ise sosyal haklar ve firsat esitligi perspektifinden degerlendirilecektir.

Sonuc olarak teblig bu degisikligi 6vme ya da yermeden ziyade tartis-
maya agmayl amaglamaktadir. Kanaatimizce konu, yogun Anayasa giinde-
minden dolay1 yeterince tartisilamamistir. Ulkemiz siyasi gelenegi ve sosyal
gercekleri dikkate alinamamistir. Anayasacilik tecriibeleri dikkate alinmaksi-
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zin, ddnemin yeni bir siyasi tabusuna doniismustiir. Kabul edilmelidir ki si-
yasetin genclesmesi ve gencligin temsili demokrasi i¢in vazgecilemez iki un-
surdur. Ustelik birbirlerini tamamlayicidir. Ancak bu gergekle birlikte yasa-
ma meclisinin etkili calismasi i¢in liyelerin niteligi de énem arz etmektedir.
Dolayisiyla her ikisi amag arasinda bir denge kurma zorunlulugu vardir. Bu
nedenlerle, mevcut yas kriterinin bu dengede nasil bir rol oynadig1 ve/veya
bu roliin nasil iyilestirilebilecegi cesitli 6nerilerle tartisilacaktir.

Anahtar Kelimeler: TBMM, Yasama, Milletvekili Secilme Kriterleri, Se-
¢ilme Yasi, Temsili Demokrasi.

AN EVALUATION ON THE AGE OF
CANDIDACY FOR THE DEPUTY

The age of candidacy for being elected as a member Grand National As-
sembly of Turkey (GNAT) was reduced from 25 to 18 following an amend-
ment made in Article 76 of the Constitution, with the law numbered 6771,
dated 21.01.2017. In fact, the was a general move towards reducing the can-
didacy age in terms of the Turkish Constitutional tradition before this
change. Now finally, with this last amendment, the age of candidacy and vot-
ing age have converged at 18. Importantly, this change has created a positive
atmosphere and expectation for promoting the say of young people in poli-
tics, and in fact this motivation was a part of the reasoning for change. Opin-
ions that found the change positive stated that there was a tendency in this
direction all over the world. In this way, they argued that the rejuvenation of
politics and the representation of youth will be ensured.

In the presentation, first of all, the general trend in the world will be dis-
cussed using examples. In fact, it is clear that a reduction in age for election
to legislative assemblies is common. However, the question arises whether
constitutions are really prepared for the idea of keeping the age criterion low
in all areas.) The answer is affirmative for some countries, whereas in some
bicameral countries, the age criterion of Senate members is higher than that
of Assembly members. Another indicator that age cannot be completely ex-
cluded as a qualifying element is the age limits set for heads of state and
some members of the judiciary. Similarly, the Turkish Constitution still con-
siders the age factor significant in decision-making positions, despite the
tendency to keep the age limit for parliamentary membership low.

In the following parts of the presentation, the advantages and disadvan-
tages of lowering the age of candidacy will be discussed. Furthermore, the
issue of representation of young people in politics will be discussed from the
perspectives of representative and direct democracy. Lastly, the rejuvenation
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of politics will be evaluated from the perspective of social rights and equal
opportunities

This presentation aims to open the topic of reducing the age of candi-
dacy for discussion, rather than praise or criticize it. My opinion is that the
issue has not been adequately discussed due to the intense constitutional
agenda and so Turkey's political tradition and social realities have not been
properly taken into account. During the changes the world's constitutional-
ism experiences has not been taken into account. In fact, the amendment has
become politically taboo. Furthermore, it must be admitted that the rejuve-
nation of politics and the representation of youth are two indispensable ele-
ments for democracy, and are complementary to each other. However,
alongside this, the maturity and capability of members is also an essential
element in the effective functioning of legislature. Therefore, there is an obli-
gation to strike a balance between both goals, and for this reason, how the
current age criterion plays a role in this balance and/or how this role can be
improved will be discussed and various suggestions made.

Keywords: Grand National Assembly of Turkey, Legislature, Election
Criteria, Age of Candidacy, Representative Democracy.






ANAYASA MAHKEMESININ DIN VE VICDAN
HURRIYETININ KAPSAM VE SINIRLARINA
YAKLASIMINDAKI CELISKILI TUTUM

Murat ERDOGAN *

Bu calisma, Anayasa Mahkemesinin din ve vicdan hiirriyetine celiskili ve
stratejik yaklasimini bireysel basvuru kararlarinda ortaya koymay1 amagla-
maktadir. Bu konudaki bireysel basvuru kararlarinda Anayasa Mahkemesinin
ictihadini istikrarli bir bicimde olusturamadig1 gézlemlenmektedir. Mahkeme,
belli konularda hassasiyetleri dikkate aldigim1 géstermek adina zaman zaman
aktivist bir tavir sergilemektedir; fakat temel haklar1 dengelerken hakkin kap-
saminin ve sinirlarinin belirlenmesi konusundaki kararlari karsilastirildiginda
celiskiye diistiigii goriilmektedir. Ayrica Anayasa Mahkemesi, din ve vicdan
hiirriyetine faydaci bir felsefeyle yaklasabileceginin de sinyallerini vermistir.

D.0. Bagvurusu’'nda Anayasa Mahkemesi, “... rahatsiz olan bireyin maddi
ve manevi varligini koruma hakki ile cogunlugun inancinin bir geregi olan,
inananlart namaza ¢agirma niteligi tasiyan ezanin sesinin kamusal alana ve-
rilmesi konusunda toplumun menfaatinin dengelenmesi s6z konusudur.” sek-
linde degerlendirme yaparak sayisal ¢ogunlugun din ve vicdan hiirriyetini
koruyan faydaci bir yaklasima géz kirpmistir.

Anayasa Mahkemesinin celigkili yaklasimi din ve vicdan hiirriyetinin
kapsam ve sinirlarini belirledigi basvurularda belirgindir. Anayasa Mahke-
mesi, Esra Nur Ozbey Bagvurusu’nda adliye girisinde pardésiisiinii ¢ikartma-
ya zorlanan basvurucunun basvurusunu din ve vicdan hiirriyeti kapsaminda
gormiigtiir. Mahkemenin Sehmus Ozsubasi Basvurusu'nda ilk bagvurudaki
kadar comert olmadigi, vejetaryenlik tercihinin bir inang¢ veya kanaat ile ilgi-
sinin kurulamamis olmasindan otiirii din ve vicdan hiirriyeti kapsaminda
degerlendirmedigi gorilmektedir.

Anayasa Mahkemesi, Biilent Polat Basvurusu’'nda miiphem bir kanuni
diizenlemeye dayanilarak ¢ikarilan talimatnamenin kanunilik kriterini karsi-
ladig1 yoniinde karar vermistir. Basortiisii sebebiyle devlet memurlugundan
¢ikarilan ve daha sonra geri donen, fakat ayni1 kuruma alinmayan B.S. Basvu-
rusu'nda ise kanun ve buna dayanan agik yonetmelik hiitkmiiniin varligina
ragmen miidahalenin kanuna dayanip dayanmadig1 konusunda degerlendir-
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me yapmaktan kaginmistir. Bu durum, Anayasa Mahkemesinin c¢ifte standart
olarak gosterilebilecek stratejik bir yaklasimi benimsedigini gostermektedir.

Anahtar Kelimeler: Din ve Vicdan Hiirriyeti, Anayasa Mahkemesi, Birey-
sel Basvuru, Stratejik Yaklasim, Kanunilik Olgiitii.

CONSTITUTIONAL COURT'S INCONSISTENT APPROACH TO THE
SCOPE AND LIMITS OF RELIGION AND CONSCIENCE

This paper aims to argue that Turkish Constitutional Court (TCC) gives a
wide margin to freedom of religion from certain aspects whereas the Court
turns a blind eye the scope of other dimensions of freedom of religion and
belief in Turkey. It follows from this that TCC’s approach to freedom of relig-
ion and belief in Turkey is and has been strategic and inconsistent since it
follows an unstable path and is legally unpredictable. Furthermore,one could
easily argue that TCC’s jurisprudence on freedom of religion is utilitarian
particularly in its decisions where the Court ought to strike a balance be-
tween competing norms of human rights.

In. D.O. Application; TCC held that; “..there is a balancing between the
right of the disturbed individual to protect his material and spiritual existence
and the public interest in giving the voice of the call to prayer, which is a re-
quirement of the belief of the majority, and which has the quality of calling the
believers to prayer. “ Such an approach would only protect the religious free-
dom of the majority in the society.

It is apparent that within the applications in which Constitutional Court
has determined the scope and the limitations of freedom of religion and be-
lief. In Esra Nur Ozbey Applicaton, The Constitutional Court considered the
argument of the applicant, who was forced to take off her coat at the en-
trance of the courthouse, within the scope of freedom of religion and con-
science. However, the court was not as generous in the Sehmus Ozsubasi
Application as in the first application, and did not consider the vegetarian
choice within the scope of freedom of religion and conscience, since its rela-
tion with a belief or conviction could not be established.

The Constitutional Court decided in the Biilent Polat Application that the
directive issued on the basis of an ambiguous legal regulation met the crite-
rion of legality. Hovewer, in B.S. Application, a woman who was dismissed
from the civil service due to the headscarf and later returned, but was not
admitted to the same institution is in question. In this application, however,
the Court refrained from making an assessment as to whether the interven-
tion was based on the law, despite the existence of the law and the explicit
regulation based on it. This shows that the Constitutional Court has adopted
a strategic approach that can be viewed as a double standard.

Key words: Freedom of religion and belief, Constitutional Court, Indi-
vidual application, Strategic approach, Prescribed by law.



ANAYASA MAHKEMESINE
BIREYSEL BASVURUDA TEDBIR KARARI

Berkan HAMDEMIR *

1982 Anayasasi’'nda herkesin, Anayasada giivence altina alinmis temel
hak ve 6zgiirliiklerinden, Avrupa insan Haklar1 Sézlesmesi kapsamindaki
herhangi birinin kamu giicii tarafindan, ihlal edilmesi durumunda Anayasa
Mahkemesine basvuruda bulunabilecegi belirtildikten sonra, bireysel basvu-
ruya iliskin usul ve esaslarin kanunla diizenlenmesi 6ngorilmiistiir (Any. m.
148/5). Anayasa Mahkemesine bireysel basvuruya iliskin hususlar ise 6216
Sayili Anayasa Mahkemesinin Kurulusu ve Yargilama Usulleri Hakkinda Ka-
nun’un 45 ile 51’inci maddeleri arasinda diizenlenmistir.

6216 Sayili Kanun'un 49/5 maddesine gore; “Bdliimler, esas inceleme
asamasinda, basvurucunun temel haklarinin korunmast igin zorunlu gordiikle-
ri tedbirlere resen veya basvurucunun talebi lizerine karar verebilir. Tedbire
karar verilmesi hdlinde, esas hakkindaki kararin en ge¢ alti ay icinde verilmesi
gerekir. Aksi takdirde tedbir karart kendiliginden kalkar.” Anayasa’da 6ngo-
rilmemesine ragmen, kanunla Anayasa Mahkemesine tedbir karar1 verme
imkaninin getirilmesi, aslinda basvurucunun temel haklarinin korunmasi i¢in
gerekli tedbirlerin alinmasini saglamay1 amaclamaktadir.

6216 Sayili Kanun’un 49/8 maddesine gore; “Esas hakkinda incelemenin
usul ve esaslart ile ilgili diger hususlar Igtiiziikle diizenlenir.” Anayasa Mahke-
mesi [¢tiiziigiiniin “tedbir karar” bashkh 73’iincii maddesine gore; “Basvuru-
cunun yasamina ya da maddi veya manevi biitiinliigtine yonelik ciddi bir tehli-
ke bulundugunun anlasilmasi tizerine, Boliimlerce esas inceleme asamasinda
gerekli tedbirlere resen veya basvurucunun talebi lizerine karar verilebilir”.
(Ictiiziik, m. 73/1). Esasen Ictiiziikteki bu diizenleme, 6216 sayilh Kanun’un
49/5 maddesinde yer alan diizenlemeyi, daraltici niteliktedir. Soyle ki 6216
sayill Kanun'da, tedbir karar1 verilmesi, herhangi bir temel hak ve 6zgiirliik
ile ilgili olarak sinirlanmamus iken; I¢tiiziikte bu yetki, “basvurucunun yasa-
mina ya da maddi veya manevi biitiinliigline yonelik ciddi bir tehlikenin var-
Iig1” ile simirlanmistir. Dolayisi ile Ictiiziik, Kanun’a aykiridir. Béliimlerin,
tedbir karar1 verirken sadece yasam hakki veya iskence yasaginin ihlali du-
rumunda degil, sartlar1 varsa, diger temel hak ve 6zgiirliik ihlallerinin varlig:
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halinde de temel hak ve 6zgiirliigiin korunmasi igin zorunlu goérdiiklerinde
tedbir karar1 verebilmeleri gerekir.

I¢tiiziige gore, Komisyonlarca bagvurunun kabul edilebilirlik incelemesi
derhal yapilarak, tedbir hususunu karara baglamak tlizere basvuru, ilgili Bo-
liime gonderilir (I¢tiiziikk, m. 73/2). Bu diizenlemeden agik¢a anlasildig iize-
re, Komisyonlarin tedbir karar1 verme yetkileri bulunmamaktadir. Tedbir
taleplerinin niteligi geregi acil talepler oldugu, bu nedenle Alman uygulama-
sinda oldugu iizere, kabul edilebilirlik incelemesini yapan Komisyonlara da
bu yetkinin verilmesi gerektigi ya da tedbir taleplerini karara baglamak tize-
re 6zel bir usul dngoriilmesi gerektigi diisliniilmektedir.

Calismanin konusu esasen Anayasa Mahkemesi I¢tiiziigiiniin 73/1 mad-
desinin 6212 Sayili Kanun’a aykirilig1 meselesi olup; ayrica tedbir kararinin
ivedilikle konusu da ele alinmaktadir.

Konu, temel hak ve 6zgiirliiklerin Anayasa Mahkemesine bireysel basvu-
ru yoluyla daha etkin korunmasi acisindan 6nemlidir.

Calismada kaynak tarama ve betimsel analiz yontemi kullanilmistir.

Anahtar Kelimeler: Tedbir karari, bireysel basvuru, Anayasa Mahke-
mesi, ictliziik, aykirilik.

CAUTION DECISION ON INDIVIDUAL APPLICATION
TO THE CONSTITUTIONAL COURT

In the 1982 Constitution, it was stated that everyone could apply to the
Constitutional Court in case any of the fundamental rights and freedoms
guaranteed in the Constitution, within the scope of the European Convention
on Human Rights, was violated by the public power, and it was envisaged
that the procedures and principles regarding individual application would be
regulated by law (Any. m. 148/3). Issues regarding individual application to
the Constitutional Court are regulated between Articles 45 and 51 of the Law
No. 6216 on the Establishment and Trial Procedures of the Constitutional
Court.

According to article 49/5 of Law No. 6216; “The departments may decide,
ex officio or upon the request of the applicant, on the measures they deem nec-
essary for the protection of the applicant’s fundamental rights during the main
examination phase. If a decision is made to take the measure, the decision on
the merits must be made within six months at the latest. Otherwise, the injunc-
tion will be lifted automatically.” Although it is not envisaged in the Constitu-
tion, the possibility of giving an injunction to the Constitutional Court by law
actually aims to ensure that the necessary measures are taken to protect the
fundamental rights of the applicant.
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According to article 49/8 of Law No. 6216; “Other matters related to the
procedures and principles of the examination on the merits are regulated by-
laws.” According to Article 73 of the Constitutional Court's Rules of Procedure,
titled “injunction”; “When it is understood that there is a serious danger to the
applicant's life or material or moral integrity, the necessary measures may be
decided by the Departments ex officio or upon the request of the applicant dur-
ing the main examination phase.”(Rule, art. 73/1). In fact, this regulation in
the bylaws is of a narrowing nature to the regulation in Article 49/5 of the
Law No. 6216. Because in the Law No. 6216, the issuance of an injunction is
not restricted in relation to any fundamental right and freedom; In the by-
laws, this authority is limited to “the existence of a serious danger to the ap-
plicant's life or material or moral integrity”. Therefore, the Bylaw is against
the Law. If there are conditions, the departments should be able to issue an
injunction when they consider it necessary for the protection of fundamental
rights and freedoms, not only in case of violation of the right to life or the
prohibition of torture, but also in case of violations of other fundamental
rights and freedoms,

According to the bylaws, the admissibility examination of the applica-
tion should be carried out immediately by the Commissions and The applica-
tion is sent to the relevant department to decide on the measure (Rule, art.
73/2). As it is clearly understood from this regulation, the Commissions do
not have the authority to issue injunctions. It is considered that the injunc-
tion requests are urgent requests due because of< their nature, therefore, as
in the German practice, this authority should be given to the Commissions
that conduct the admissibility examination, or a special procedure should be
envisaged to decide on the injunction requests.

The subject of the study is essentially the issue of the violation of Article
73/1 of the Constitutional Court Rules of Procedure with the Law No. 6212.
In addition, the immediate issue of the injunction decision is also discussed.

The issue is important in terms of more effective protection of funda-
mental rights and freedoms through individual applications to the Constitu-
tional Court.

In the study, literature review and descriptive analysis method were
used.

Keywords: Injunction, individual application, Constitutional Court, by-
laws, contradiction.






1921 TESKILAT-1 ESASIYE KANUNU’'NDA
BENIMSENEN EGEMENLIK ANLAYISI

Hatice Derya ORMANOGLU *

Bu calismada 1921 Teskilat-1 Esasiye Kanunu'ndaki egemenlik anlayisi
ele alinacaktir. Bu konunun sec¢ilmesinin nedenleri arasinda kisa bir siire
once 1921 Teskilat-1 Esasiye Kanunu'nun 100. yilin1 geride birakmis olmamiz
yer almaktadir. Turk anayasal tarihi ele alindiginda; 1921 Teskilat-1 Esasiye
Kanunu 6zel bir yere sahiptir. Clinki istisnai bir nitelik tasimaktadir, tek kisa
ve yumusak anayasa 6rnegidir. 1876 Kanun-1 Esasi'nin de ytrirliikte oldugu
“iki anayasali” bir donemin yasanmasi da 1921 Teskilat-1 Esasiye Kanu-
nu'nun one cikan 6zellikleri arasindadir ancak teblige de konu olan bu kisa
anayasanin en devrimci 6zelligi birinci maddesinde yer alan ve diger anaya-
salarda da korunan milli egemenlik ilkesidir.

Milli egemenlik ilkesi kavramsallastirilmadan 6nce egemenlik kavrami-
na ve egemenligin tlrlerine deginilecektir. Bu baglamda da halk egemenligi
teorisi ve milli egemenlik teorilerine karsilastirmali bir bicimde deginilecek-
tir. Ardindan da Osmanl anayasal sistemindeki monarsik egemenlik anlayi-
sin1 sonlandiran Teskilat-1 Esasiye Kanunu'nun 1. maddesinde “Hdkimiyet
bild kayd ii sart milletindir” seklinde ifade edilen milli egemenlik anlayisi
anlamlandirilacaktir.

Istanbul’un isgali tizerine son kez toplanarak 18 Mart 1920’de calisma-
larina ara veren Meclis-i Mebusan'in karari iizerine Mustafa Kemal tarafin-
dan yayinlanan tamimle olaganiistii yetkilere sahip bir meclis, kurucu meclisi
toplantiya ¢agirilmistir. 23 Nisan 1920’de ilk toplantisin1 yapan Meclis, 20
Ocak 1921 tarihinde Teskilat-1 Esasiye Kanununu kabul etmistir. Kurtulus
miicadelesi sirasinda ortaya ¢ikan kongre hareketleriyle egemenligi elde
eden milletin bu egemenligin kayitsiz sartsiz sahibi oldugu 1921 Teskilat-
Esasiye Kanunu’'nda hiikiim altina alinmistir. Béylece de yalnizca egemenli-
gin kaynagi degismemis ayni zamanda da sekiilerlesme yolunda da 6nemli
bir asama kaydedilmis, saltanat ve hilafet {izerinden sekillenen siyasi iktida-
rin mesruiyetinin milli egemenlik ilkesi temeline dayanmasi yolunda 6nemli
bir adim atilmistir. Milli egemenlik ilkesinin bir sonucu olarak 1921 Teskilat-
1 Esasiye Kanunu’'nda temsili demokrasi anlayisi benimsenmistir.
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Anahtar Kelimeler: 1921 Teskilat-1 Esasiye Kanunu, milli egemenlik,
temsili demokrasi, halk egemenligi, kurucu iktidar.

UNDERSTANDING OF SOVEREIGNTY
ADOPTED IN THE CONSTITUTION OF 1921

In this study, the understanding of sovereignty in the Constitution of 1921
will be discussed. Among the reasons for choosing this topic is the fact that we
have just left behind the 100th anniversary of the Constitution of 1921. The
Constitution of 1921 has a special place in the Turkish constitutional history
because it is exceptionally the only example of a short and flexible constitution.
The fact that a “two-constitutional” period, in which the Constitution of 1876
was also in effect, is among the prominent features of the Constitution of 1921.
However, the most revolutionary feature of this short constitution, which is
also the subject of this study, is the principle of national sovereignty included
in its first article and preserved in other constitutions.

Before conceptualizing the principle of national sovereignty, the concept
of sovereignty and its types will be mentioned. In this respect, popular sov-
ereignty theory and national sovereignty theories will be discussed compara-
tively. Next, the understanding of national sovereignty expressed as “Sover-
eignty unconditionally belongs to the nation” in the 1st article of the Consti-
tution of 1921, which ended the understanding of monarchical sovereignty in
the Ottoman constitutional system, will be interpreted.

Upon the decision made by the Ottoman Parliament, which convened for
the last time after the occupation of Istanbul and suspended its work on
March 18, 1920, a constituent assembly with extraordinary powers with the
circular issued by Mustafa Kemal was called for a meeting. Having held its
first meeting on April 23, 1920, the assembly adopted the Constitution of
1921 on January 20, 1921. The nation, which gained sovereignty with the
congress movements that emerged during the independence struggle, was
the unconditional owner of sovereignty, and this was stipulated in the Con-
stitution of 1921. Thus, not only did the source of sovereignty change, but
also an important step was taken towards secularization. Moreover, an im-
portant step was taken as well to ensure that the legitimacy of the political
power shaped through the sultanate and the caliphate is based on the princi-
ple of national sovereignty. As a result of the principle of national sover-
eignty, the understanding of representative democracy was adopted in the
Constitution of 1921.

Keywords: Constitution of 1921, national sovereignty, representative
democracy, popular sovereignty, constituent power.



MACARISTAN'DA OTORITER POPULIZM VE
DEMOKRATIK GERILEME: ILLIBERAL
LIDERLiGiN HUKUKA USTUNLUGU

Sanem OZER / Yusuf Kenan POLAT*

Hukukun egemenligi modern toplumlarda devletin mesruiyetinin temel
kaynagidir. Devletlerin yurttaslarinin 6zgiirliiklerine ve haklarina karsi keyfi
uygulamalara girismesi hukukun egemenligi ile 6nlenir. Liberal demokrasinin
dayanak noktalarindan birisi olan bu olgu, glinlimiizde popiilizmin etkisi ile
birlikte tartismal bir hale evrilmigtir. 1991 yilinda Sovyetler Birliginin dagil-
masl, bir¢cok ¢alisma tarafindan neo-liberalizmin tartismasiz zaferi ve Mark-
sist-Leninist hareketin kitlesel ¢oziiliisinlin bariz gostergesi olarak degerlen-
dirilmistir. Bununla birlikte liberalizm ve sosyalizm, demokrasinin akilci re-
form uzmanlarinin Kilit siyasi kararlar almasina izin verilen bir durum oldugu
konusunda simdiye kadar uzlasmistir. Popiilizmin yiikselisi, akilc1 reformist
politikalarin siliklestigi, kurumsal yetkinligin asindigi, insanlara tutarh bir ya-
sam anlatis1 ve kimlikler sunmayan bir yeni milenyum krizine denk diismekte-
dir. Bu nedenle, reformculara ihtiyacin yiiksek oldugu hem eski hem de geng
demokrasilerde “olaganiistli zamanlarin liderleri” s6z sahibidir. Popiilist lider-
lerin kisilik 6zellikleri siklikla arastirma konusu olmustur. Ancak bu ¢alisma,
siyasi liderin siyasi karizmasindan ziyade hukukun {istiinliigii-demokratik
mesruiyet iliskisine odaklanmaktadir. Parlamentarizm Avrupa'da egemen
yonetim bigimidir. Ancak biitiin Avrupa’nin ayni siyasi sisteme sahip olmadigi
asikardir. Avrupa tarihinde de parlamentarizasyon ve demokratiklesme senk-
ronize olmamistir. Buglin dahi birgok Avrupa iilkesinde temsili demokrasi
yerine plebisiter 6zellikler tasiyan demokratik bir rejimi savunan bir anayasal
anlayis goriilebilmektedir. Daha da ilginci, liberal parlamenter rejimin denge-
denetim mekanizmasini kabul etmekte bariz bir direnisin gorildigi bu iilke-
lerden bazilar1 AB liyesidir; bu nedenle hukukun iistiinliigii baglaminda ince-
lemeye tabidir. Hukukun istiinliigii ilkeleri, AB Adalet Divani'nda AB Hukuku-
nun genel ilkeleri olarak kabul edilmektedir. Avrupa Komisyonu yillik huku-
kun iistiinliigii raporlarini yayinlarken, Avrupa Hukukun Ustiinliigii Mekaniz-
masi Onleyici bir arag olarak islev gormektedir. Hala bir AB iiyesi devlet olan
Macaristan’in AB'de hukukun iistlinliigline uyumu ise tartismali haldedir.
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Bu makalenin amaci, bir zamanlar AB'de hukukun iistlinliigiine uygun-
lugu nedeniyle kabul edilen Macaristan 6rnegini elestirel bir sekilde incele-
mektir. Macaristan'in demokrasiden uzaklasma siireci kendi yolunda ilerle-
mekte ve 6rnek bir durum yaratmaktadir. Bu nedenle, bu ¢alisma, hiikiimetin
tilkenin siyasi sisteminin yasalarini, kurallarini ve diizenlemelerini Victor
Orban ve iktidar partisi Fidesz'in lehine ne 6l¢iide ve nasil uyarladigini goz-
lemlemektedir. 2011'de ¢ikarilan ve iktidar partisine rekabet avantaji sagla-
yan yeni secim yasasl, dogrudan demokrasiyi sinirlayan yeni anayasa, siyasi
partilerin tiizliglinde yapilan degisiklikler, siyasetin yargisallasmasi, hiikii-
metin siiresiz olarak KHK ile yonetmesine izin veren bir olaganiistii hal ka-
nununun kabul edilmesi Macaristan'daki otoriter popiilizmin yansimasidir.
Macaristan’da otoriter popiilist yonetim, hukuku ydnetmenin ve giiciine
mesruiyet katmanin bir yolu olarak kullanmaktadir. U¢ iiyesinden ikisinin
parlamento tarafindan nitelikli cogunluk ile secildigi ve digerinin hiikiimet
tarafindan atandig1 Biitge Konseyi gibi yeni kurumlarin olusturulmasi; de-
gismesi icin parlamentoda nitelikli cogunlugun onayim gerektiren 6nemli
kanunlarin yaygin bicimde kullanimi, halihazirda tek bir baskanin ve partisi-
nin kaprislerine hizmet ederken, gelecekte Fidesz Ittifaki’nin dahil olmadig
bir iktidar senaryosunda hiikiimetin giiclinii sinirlamaktadir. Macaristan, bir
hiikiimetin, anayasal hiikiimetin resmi sinirlari iginde kalarak; tartisma, isti-
sare ve parlamentodaki muhalefeti goz ard1 ederken oyunun kurallarini nasil
degistirebildigine dair bir érnek vermektedir. Bu ¢alisma, rejim simiflandir-
masinin 6tesine gectigi, Macaristan't 6rnek bir vaka olarak aldig1 ve hukukla
hitkmetmenin nasil pratik bir ara¢ haline geldigini géstermek amaciyla otori-
ter poplilizm uygulamalarina odaklandig i¢in alana degerli bir katki sagla-
maktadir. Bu amagla ¢alisma, demokratiklesme siirecini géozden gecirmek ve
karar verme ve kural koymanin Macaristan'da hangi siyasi amaglara hizmet
ettigini bulmak icin demokrasinin nitel gostergelerine odaklanmaktadir.
Yontem olarak ¢alisma, gog, siyasal katilimin kismiligi, insan haklari, AB ile
iliskilerin seyri gibi konularda yasama ve yiiriitmenin faaliyetlerini ve sdy-
lemlerini ele almakta ve popiilizmin mesruiyet aparati olarak hukukun ege-
menligini asindirmasini konu edinmektedir.

Anahtar Kelimeler: Otoriter Popiilism, Macaristan, Hukukun Egemen-
ligi, S6ylem Analizi.
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AUTHORITARIAN POPULISM AND DEMOCRATIC
BACKSLIDING IN HUNGARY: ILLIBERAL LEADERSHIP’S
TENDENCY TO RULE BY LAW

In modern societies the basic source of state legitimacy is the rule of
law. Rule of law prevents arbitrary actions of the state against the rights and
freedoms of the citizens. Many critics evaluated the dissolution of the Soviet
Union in 1991 as the final victory of neo-liberalism and a clear indicator of
the mass disintegration of Marxist and Leninist movements. Yet, liberalism
and socialism have so far agreed that democracy is a situation where rational
reform experts are allowed to make key political decisions. The rise of
populism today coincides with the so-called last crisis of the Millennium, an
age of institutional disintegration, which hardly presents a coherent life
narrative and identities to the people. Therefore, “leaders of extraordinary
times” gain voice in both old and young democracies, where the need for
“reformers” is high. Personality traits of populist leaders have often been
subject of studies. However, this study focuses on the rule of law-democratic
legitimacy relationship rather than the political charisma of the political
leader. Parliamentarism is the dominant form of government in Europe. Yet,
they do not all have the same political system. Nor parliamentarization and
democratization have been synchronized in Europe’s history. Even today a
constitutional understanding that advocates a democratic regime with
features of plebiscitarian instead of representative democracy can be traced
in several European countries. More interestingly some of these countries,
where there is an apparent resistance to accept the checks and balances of
the liberal parliamentary regime, are member to the EU, thus subject to
scrutiny in terms of observance of rule of law. The principles of rule of law
are adopted as general principles of the EU Law in EC]. While the European
Commission launches annual rule of law reports, the European Rule of Law
Mechanism functions as a preventive tool. Still an EU member state, Hungary
can disregard compliance with the rule of law in the EU.

The objective of this paper is to critically analyze the example of
Hungary, an EU members state once accepted due to its compliance with rule
of law in the EU yet is now a hybrid regime. The de-democratization of
Hungary follows its own course and displays an exemplary case. Therefore,
this study observes to what extent and how the government has adapted the
laws, rules and regulations of the country’s political system to the advantage
of Victor Orban and the ruling party Fidesz. The new electoral rule of 2011
giving competitive advantage to the ruling party, the new constitution that
has limited direct democracy, changes in the regulation of political parties,
judicialization of politics, the adoption of an emergency law that allows the
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government to rule by decree indefinitely are the reflection of authoritarian
populism in Hungary. Authoritarian populism in Hungary exploits the law to
rule and add legitimacy to its power. Establishing new institutions like the
Budget Council, with two of its three members elected by a qualified majority
in the parliament and the other appointed by the government, and extensive
use of “cardinal laws”, which require two-thirds of majority in the parliament
to change serve to the whims of a single president and his party now,
whereas limits the use of power by any future non-Fidesz government.
Hungary gives an example of how a government changes the rules of the
game, while disregarding discussion, consultation, and the support of
opposition in the parliament, remaining within the formal limits of the
constitutional government. This study makes a valuable contribution to the
field, since it gets beyond regime classification, takes Hungary as an
exemplary case, and focuses on its practices of authoritarian populism to
identify how rule by law becomes a practical tool. For this purpose, the study
focuses on qualitative indicators of democracy to review the process of de-
democratization and find out which political goals the decision and rule-
making serve in Hungary. As a method, the study deals with the activities and
discourses of the legislature and executive on issues such as immigration, the
partiality of political participation, human rights, the course of relations with
the EU, and the erosion of the rule of law as the legitimacy apparatus of
populism.

Keywords: Authoritarian Populism, Hungary, Rule of Law, Discourse
Analysis.



ANAYASA MAHKEMESINE YAPILAN
BIREYSEL BASVURU SONUCU VERILEN
YENIDEN YARGILAMA KARARININ CEZA
MUHAKEMESi ANLAMINDA YARGILAMANIN
YENILENMESi OLUP OLMADIGI MESELESI

Veysel TOPUZ *

Bilindigi lizere Anayasamizin 148. maddesinde 2010 yilinda yapilan de-
gisikliklerle birlikte hukukumuzda yeni bir hak arama yolu olarak bireysel
basvuru kurumu ihdas edilmistir. Anayasanin 148/3. maddesinde yer alan
diizenlemeye gore herkes, Anayasada giivence altina alinmis temel hak ve
ozgiirliiklerinden, Avrupa insan Haklar1 Sézlesmesi kapsamindaki herhangi
birinin kamu gilicii tarafindan, ihlal edildigi iddiasiyla Anayasa Mahkemesine
basvurabilir. Bagvuruda bulunabilmek i¢in olagan kanun yollarinin tiiketil-
mis olmasi sarttir.

Mahkemeye yapilan bireysel basvurunun esastan incelenmesi sonucun-
da basvurucunun hakkinin ihlal edildigine veya edilmedigine karar verilir
(6216 s. K. m. 50/1). Hakkin ihlal edildigine karar verilmesi durumunda tes-
pit edilen ihlal eger bir mahkeme kararindan kaynaklanmigsa ihlali ve sonug-
larm ortadan kaldirmak i¢in yeniden yargilama yapmak tlizere dosya ilgili
mahkemeye gonderilecektir (6216 s. K. m. 50/2).

Mahkemenin bireysel basvurulari incelemeye basladigi tarih olan
23/09/2012’den bu yana gegen siirecte ceza muhakemesi hukuku kapsaminda
bir¢ok basvuru yapilmis olup, bu say1 her gecen yil da artmaktadir. Bu durum
aslinda bireysel bagvuru kurumunun etkin bir hak arama yolu oldugu anlayisi-
nin toplumun genelinde her gecen giin de yayginlastiginin bir géstergesidir.

Bilindigi lizere ceza muhakemesi hukukunda kanun yollar1 olagan ve
olaganiistii kanun yollar1 olmak tizere ikiye ayrilmaktadir. Olagan kanun
yollar1 hentiiz kesinlesmemis kararlar aleyhine, olaganiistii kanun yollari ise
kesinlesmis kararlar aleyhine gidilebilen kanun yollaridir. Tam bu noktada
konumuzla baglantilh olarak Anayasa Mahkemesine yapilacak olan bireysel
basvurunun da olaganiisti bir kanun yolu olup olmadigj, bilhassa 5271 sayili
Ceza Muhakemesi Kanunda olaganiistii kanun yolu olarak diizenlenen yargi-
lamanin yenilenmesi kapsaminda degerlendirilip degerlendirilemeyecegi

Ars. Gor., istanbul Medeniyet Universitesi Hukuk Fakiiltesi, veyseltopuz_35@hotmail.com,
ORCID ID: 0000-0002-9831-2816.



84 Anayasa Hukuku

tartismali bir konu olarak karsimiza ¢ikmaktadir. Bu tartismanin tutamak
noktasini ise 6216 sayili Kanun'un 50/2. maddesinde kullanilan “yeniden
yargilama” ifadesi olusturmaktadir. Bu hiikmiin CMK’'da diizenlenen yargi-
lamanin yenilenmesi sebeplerini genisleten bir hal olusturup olusturmadigi
hem doktrin hem de yargi kararlarinda tartismalidir.

Biz de ¢alismamizda, AYM tarafindan yapilan bireysel basvuru incele-
mesinde hak ihlali karar1 verilmesi lizerine dosyanin yeniden yargilama
yapmak tizere ilgili mahkemeye gonderilmesi kararinin CMK m. 311 vd. da
yer alan yargilamanin yenilenmesi kanun yolu kapsaminda degerlendirilip
degerlendirilemeyecegini, her iki kurumun farklarini ve benzer yonlerini ve
hangisinin daha lehte oldugunu ortaya koyarak anlatmaya calisacagiz. Bunu
yaparken hem 6gretideki farkl goriisleri hem de AYM’'nin bu konuya iliskin
yaklasimini dikkate alacagiz.

Anahtar kelimeler: Anayasa Mahkemesi, bireysel basvuru, yeniden
yargilama, yargilamanin yenilenmesi, talep.

THE ISSUE OF WHETHER THE TRIAL DECISION
GIVEN AS A RESULT OF INDIVIDUAL APPLICATION TO THE
CONSTITUTIONAL COURT IS A REVISION OF THE JURISDICTION
IN THE MEANING OF CRIMINAL PROCEDURE

As it is known, with the amendments made in Article 148 of our Consti-
tution in 2010, the institution of individual application was established as a
new way of seeking rights in our law. According to the regulation in Article
148/3 of the Constitution, everyone can apply to the Constitutional Court
with the claim that any of the fundamental rights and freedoms guaranteed
in the Constitution, within the scope of the European Convention on Human
Rights, have been violated by the public force. In order to apply, the usual
legal remedies must have been exhausted.

As a result of the examination of the individual application made to the
court on the merits, it is decided whether the right of the applicant has been
violated or not (code nu: 6216 art. 50/1). If it is decided that the right has
been violated, if the detected violation is caused by a court decision, the file
will be sent to the relevant court for retrial in order to eliminate the violation
and its consequences (6216 art. 50/2).

In the process since 23/09/2012, the date when the court started to ex-
amine individual applications, many applications have been made within the
scope of criminal procedure law, and this number is increasing every year. In
fact, this is an indication that the understanding that the individual applica-
tion institution is an effective means of seeking rights is becoming more and
more widespread throughout the society.
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As it is known, legal remedies in criminal procedure law are divided into
two as ordinary and extraordinary legal remedies. Ordinary legal remedies
are the remedies that can be taken against the decisions that are not finalized
yet, and the extraordinary legal remedies are the legal remedies that can be
taken against the finalized decisions. At this point, it is a controversial issue
whether the individual application to the Constitutional Court in connection
with our subject is also an extraordinary remedy, and especially whether it
can be evaluated within the scope of the renewal of the trial, which is regu-
lated as an extraordinary legal remedy in the Criminal Procedure Law No.
5271. The crux of this discussion is Article 50/2 of the Law No. 6216. The
term “retrial” used in the article constitutes. It is controversial in both doc-
trine and judicial decisions whether this provision creates a situation that
expands the reasons for the retrial regulated in the CMK.

In our study, the decision to send the file to the relevant court for retrial,
after the decision of violation of rights in the individual application examina-
tion made by the Constitutional Court, was determined by CMK art. 311 et al.
We will try to explain whether the renewal of the proceedings in the article
can be evaluated within the scope of legal remedy, the differences and simi-
lar aspects of both institutions, and which one is more favorable. While doing
this, we will consider both the different views in the doctrine and the consti-
tutional court’s (AYM) approach to this issue.

Keywords: Constitutional Court, individual application, retrial decision,
retrial, request.






BIREYSEL BASVURULARIN KABUL EDILEBILIRLIiK
KOSULLARINDAN “ANAYASAL VE KISISEL
ONEM” KRITERI

Ceren YILDIZ *

01.06.2010 tarihinde yiiriirliige giren Avrupa insan Haklar Sézlesme-
si'ne Ek 14 No'lu Protokol'iin 12. maddesiyle S6zlesme'nin 35. maddesine
“Sozlesme ve Protokollerde belirtilen insan haklarina saygi ilkesi geregince
basvurunun esast hakkinda incelemeye gerek bulunmast ve basvuruya konu
olayin i¢ hukuk mahkemesince yeterince incelenmemis olmasit durumlart harig
olmak iizere, basvuranin énemli magduriyetinin bulunmamasi” durumu kabul
edilemezlik kriteri olarak eklenmistir. S6z konusu diizenlemenin temelini,
hakimin kigiik ve 6nemsiz islerle ugrasmamasi gerektigini ifade eden “De
minimis non curat praetor” ilkesi olustururken, ilgili diizenlemenin amacinin,
mahkemelerin asil islevlerine odaklanmalarini saglayarak, énem derecesi
diisiik davalarin ve basvurularin is yiikii olusturmasini 6nlemek oldugu belir-
tilmektedir. Bu ¢ercevede ilgili kriter dogrultusunda, Avrupa insan Haklar:
Mahkemesi 6niline gelen basvurularda basvurucunun énemli bir zarara ug-
ramadigini tespit ederse kabul edilemezlik karar1 verebilmektedir.

Tiirk hukuku agisindan Anayasa’nin 148. maddesinin 3. fikrasinda her-
kesin bireysel basvuru hakkina sahip oldugu belirtilmistir. 6216 sayili Ana-
yasa Mahkemesinin Kurulusu ve Yargilama Usulleri Hakkinda Kanun'un “Bi-
reysel basvurularin kabul edilebilirlik sartlart ve incelenmesi” kenar bashkli
48. maddesinin 2. fikrasi geregince Anayasa Mahkemesinin, “Anayasanin
uygulanmasi ve yorumlanmast veya temel haklarin kapsaminin ve sinirlarinin
belirlenmesi agisindan dnem tasimayan ve basvurucunun énemli bir zarara
ugramadigi” basvurular hakkinda kabul edilmezlik karari verebilecegi 6ngo-
riilmustir. ilgili hiikkiimde anayasal énem ve kisisel 6nem kosullarina iliskin
bir tanima yer verilmedigi, bu nedenle anilan kosullara iligkin ilkelerin Ana-
yasa Mahkemesinin ictihadiyla somutlastirildig1 goriilmektedir. Son déonem-
de Anayasa Mahkemesi'ne yapilan bagvuru sayisinin azaltilmasi bakimindan
anayasal ve kisisel 6nemin ayr1 bir kabul edilebilirlik Kkriteri olarak ele alin-
masi gerekliligine yonelik ileri siirtilen diisiinceler, kriterin siibjektif niteligi
nedeniyle gesitli tartismalara konu olmaktadir. Bu ¢alismada, anayasal ve
kisisel 6nem kriteri Avrupa Insan Haklar1 Mahkemesi ve Anayasa Mahkemesi

Dr. Ogr. Uyesi, Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dal,
c.yildiz@iku.edu.tr, ORCID 0000-0002-0569-4107.
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kararlar1 151g8inda ele alinarak, yapilacak tespitlerin bu kriterin igeriginin
belirlenmesine 1sik tutmasi hedeflenmektedir.

Anahtar Kelimeler: Anayasal Onem, Kisisel Onem, Bireysel Basvuru,
Kabul Edilebilirlik, Temel Hak ve Ozgiirliikler

“CONSTITUTIONAL AND PERSONAL IMPORTANCE” AS AN
ADMISSIBILITY CRITERIA IN INDIVIDUAL APPLICATIONS

Protocol No. 14 of the European Convention on Human Rights entered
into force on 01.06.2010. With the 12th article of the Protocol No. 14 the in-
admissibility criteria has been added to the 3rd paragraph of the 35th article of
the Convention as “the applicant has not suffered a significant disadvantage,
unless respect for human rights as defined in the Convention and the Protocols
thereto requires an examination of the application on the merits.” One of the
ideas underlying with this regulation is the principle of “De minimis non curat
praetor”, which states that the judge does not concern himself with trifles. The
other is to prevent low-importance cases and applications from creating a
workload and ensure the courts focus on their main functions. In line with this
criteria adopted for these purposes, if the European Court of Human Rights
determines that the applicant has not suffered any significant disadvantage, it
shall decide inadmissibility of the relevant applications.

In terms of Turkish law, it is stated in the 3rd paragraph of Article 148 of
the Constitution, everyone has the right to individual application. In the 2nd
paragraph of the Article 48 titled conditions for and examination of the admissi-
bility of individual applications of the Law on Establishment and Rules of Proce-
dures of the Constitutional Court numbered 6216, the Court can decide that
applications which has “no importance as to the application and interpretation of
the Constitution or regarding the definition of the borders of basic rights and free-
doms and whereby the applicant has incurred no significant damages” are inad-
missible. It is seen that the relevant provision does not include a definition of the
conditions of constitutional importance and personal importance, therefore, the
principles regarding the conditions are embodied by the jurisprudence of the
Constitutional Court. Recently, considerations put forward the necessity of con-
sidering constitutional and personal importance as separate an admissibility
criteria in order to reduce the number of applications to the Constitutional
Court, has been the subject of various debates due to the subjective nature of the
criteria. In this study, the criteria of constitutional and personal importance are
discussed in the light of the European Court of Human Rights and the Constitu-
tional Court’s decisions and with the determinations to be made, it is aimed to
shed light on the content of this criteria.

Keywords: Constitutional Importance, Personal Importance, Individual
Application, Admissibility, Fundamental Rights and Freedoms



BUTCE KRiZLERI

Ismail YUKSEL*

Mutlak monarsilerden, insan haklarina dayanan demokratik hukuk dev-
letine giden uzun yolda siyasi iktidarin sahibi olan monarktan kopartilip
hukuk kurallari ile detayli bicimde diizenlenen ilk yetki vergi toplanmasiydi.
1215 Magna Carta Libertatum ile baslayan bu siirecin sonucunda giiniimiizde
yasama organi istisnasiz tim demokratik sistemlerde yiiriitme organinin
hem gelir toplamasini hem de harcama yapmasini hem 6nceden biitce ka-
nunlari ile hem de sonradan kesin hesap kanunlari ile denetlemektedir.

Biitce kanunlari kural olarak yiiriitme organina bir yil stireyle vergi top-
lama ve harcama yetkisi vermektedir. Biitce kanunda sayilmayan vergiler
toplanamayacagi gibi izin verilmeyen harcamalar da yapilamaz. Biitce kanun-
lar1 bu nedenle esas itibariyle yliriitme organinin yasama organindan izin
istemesinden ibarettir. Bu nedenle de biitce kanunu teklifleri yliriitme organi
tarafindan hazirlanir ve parlamento tarafindan goriisiiliir. Anayasa kendine
has dneminden dolay1 biitge siirecini olduk¢a detayl diizenlemistir.

Parlamenter sistemler ile baskanlik sistemleri arasindaki en 6nemli fark
parlamenter sistemlerde halkoyuna dayanan yegine organinin yasama ol-
masidir. Hikiimet ancak ve ancak parlamentonun giivenine sahip oldugu
siirece gorevde kalabilir. Bagkanlik sistemlerinde ise kural olarak yasama da
ylriitme de halkoyuna dayanir ve birbirlerinin gorev siiresini etkileyemezler.

Parlamenter sistemlerde azinlik hiikiimetleri disinda ylriitmenin biit¢e
tekliflerinin reddedilmesi olagandisidir ve hatta bakanlar kurulunun istifasi
ve erken se¢im karariyla sonuclanabilir. Baskanlik sistemlerinde ise 6zellikle
boliinmiis iktidar durumlarinda biitce kanunlarinin bir krize doénilismesi
miimkiindiir. Muhalefet ettigi yiirlitme organinin gérevden alamayan yasama
organi biitge kanunun kullanarak yiiriitme organinin tiim fonksiyonlarini
kilitleyebilir. ABD’de 1995 yilinda bes, 1996 yilinda 21, 2013 yilinda 16 ve
2018 yilinda 35 giin siireyle yiiriitme organi kapanmak (shutdown) zorunda
kalmistir. Biitge kanunu ¢ikartilamadig i¢in federal hiikiimet gelir toplaya-
madig1 gibi kamu ¢alisanlarinin maaslari dahil hi¢bir harcama yapamamaistir.

Baskanlik sistemlerinde ortaya ¢ikan bu tehlikeye karsi Anayasa'nin
161. maddesinde iki 6nlem diizenlenmistir. Bunlardan bir tanesi gecici biitce
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kanunu digeri ise yiiriitme organinin gegici biitce kanunun dahi ¢ikartilamaz-
sa yeniden degerleme oraniyla artirarak eski biitceyi uygulamasidir. 2017
Anayasa degisikligi ile kabul edilen yeni biitge diizenlenmesi ABD’de yasanan
kilitlenmeyi biiyiik oranda ortadan kaldirmakla beraber kendine has Kkilit-
lenme ihtimalleri barindirmaktadir.

Calismamiz oncelikle ABD sisteminde yasanan biitce krizlerini ele ala-
cak, ardinda ise benzer senaryolarin Tiirkiye’de yasanmasi halinde muhte-
mel ¢6ziim yollarini ve tikanma ihtimallerini aktaracaktir.

Anahtar Kelimeler:

Kuvvetler Ayriligy, Yiiriitme Organinin Denetimi, Baskanlik Sistemi, ABD,
Biitge, Hiikiimet Kapanmasi, Tiirkiye, 2017 Anayasa Degisikligi.

BUDGET CRISIS

In the long road from absolute monarchies to a democratic state of law
based on human rights, the first power that was separated from the mon-
arch, the owner of political power, and regulated in detail with the law was
the collection of taxes. As a result of this process, which started with 1215
Magna Carta Libertatum, today the legislature controls both the revenue
collection and spending of the executive in all democratic systems without
exception, both with the budget laws in advance and with the final account
laws afterwards.

As a rule, budget laws authorize the executive to collect and spend taxes
for a period of one year. Taxes that are not counted in the budget law cannot
be collected, and expenditures that are not allowed cannot be made. Budget
laws therefore essentially consist of the executive branch requesting permis-
sion from the legislature. Therefore, budget law proposals are prepared by
the executive branch and ratified by the parliament. Due to its unique impor-
tance, the Constitution regulates the budget process in great detail.

The most important difference between parliamentary systems and
presidential systems is that the only organ based on popular vote in parlia-
mentary systems is the legislature. The government can only remain in office
as long as it has the confidence of the parliament. In presidential systems, as
a rule, both the legislature and the executive are based on popular vote and
cannot affect each other's term of office.

Rejection of budget proposals by the executive with the exception of mi-
nority governments is rare in parliamentary systems and can even result in
the resignation of the cabinet and early elections. In presidential systems, it
is possible for budget laws to turn into a crisis, especially in cases of divided
government. The legislature, which cannot dismiss the opposing executive,
can use the budget law to shutdown all the functions of the executive branch.
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In the USA, the executive branch had to shut down for five days in 1995, 21
days in 1996, 16 days in 2013 and 35 days in 2018. Since the budget law
could not be enacted, the federal government could not collect revenues and
could not make any expenditures, including the salaries of public employees.

Two measures are regulated in Article 161 of the Constitution against
this danger that arises in presidential systems. One of them is the temporary
budget law and the other is the executive body's application of the old
budget by increasing it with a revaluation rate if even the temporary budget
law cannot be enacted. The new budget regulation, which was accepted with
the 2017 Constitutional Amendment, eliminates the deadlock in the USA to a
large extent, but it has its own specific deadlock possibilities.

Our study will first deal with the budgetary crises in the US system, and
then, in case of similar scenarios in Turkey, it will convey possible solutions
and possibilities of blockage.

Keywords: Separation of Powers, Control of Executive Organ, Presiden-
tial System, USA, Budget, Government Closure, Turkey, 2017 Constitutional
Amendment.
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CEZA HUKUKU ACISINDAN “ONLINE SHAMING”

Ozge APIS */ Zahit YILMAZ **

OZET

Kisilerin, baskalarinin diisiince ve hayat tarzlar1 hakkinda kanaat olus-
turmalar1 ve bu kanaatlerini paylasmalari diislince ve ifade 6zgiirliigiiniin
dogal bir sonucudur. Bu kanaatler, dogrudan dogruya ifade edebilecegi gibi
basin ve yayin yolu ile de paylasilabilir. Glinlimiizde internet kullaniminin
yasamimizin olmazsa olmaz bir parc¢asi haline gelmesi, diisiince ve kanaatle-
rin internet aracilifiyla rahatlikla milyonlarca kisi ile paylagilmasina imkan
saglamistir. Baskalar1 hakkindaki diisiincelerimizin olumlu olabilecegi gibi
olumsuz olabilecegi de goz ard1 edilmemelidir. Bununla birlikte siiphesiz her
ozgurliik gibi diisiince ve ifade 6zglrliigii de sinirhdir. Bir kimseyi internet
vasitasiyla “ayiplamak”, “itham etmek” veya “suclamak” gerek 6zel hukuk
gerekse de ceza hukuku a¢isindan ¢esitli sonuglari olan bir durumdur.

Mukayeseli hukukta “Online Shaming” olarak tabir edilen ve ¢evrimici
ayiplama olarak cevirdigimiz kavramin iizerinde uzlasi saglanan bir tanimi
bulunmamaktadir. Ancak ¢evrimici ayiplamanin, kisileri tehdit ederek yahut
6zel (veya gercek olmayan) Kkisisel bilgilerini internette yayarak, onlar sis-
tematik olarak rahatsiz etme 6zelliginin oldugu bilinmektedir. S6z konusu
kavram “online blaming” (¢evrimici suclama) ve “metoo” hareketi ile de iliski-
li olup, calismamizda “online shaming” bir iist kavram olarak ele alinacaktir.

Ayiplama yahut suclamanin, 6zellikle sosyal medya araciligiyla gercek-
lestirilmesinin, ayiplanan/suclanan kisi agisindan yikici etkilerinin oldugu
aciktir. Suglanan kisi tamamen masum bir kisi olabilecegi gibi gercekten is-
lemis oldugu bir fiil nedeniyle siipheli yahut hiikiimlii de olabilir. Bu durum
ozellikle sosyal medyada popiiler bir akim haline gelen kadinlara yodnelik,
cinsel taciz, cinsel saldiri, siddet fiillerinin magduru oldugunu iddia eden
kisilerce, faillerin ifsa edilmesi hareketi ile somut olarak ortaya ¢ikmistir.

Meselenin diger bir yonii de magdurun suglanmasidir. Gergekten 6zel-
likle cinsel dokunulmazliga karsi suclar agisindan magdur da suglanmakta-
dir. Bu durum, islenen sug¢ sebebiyle magdur olan kisinin ikinci bir magduri-
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yetle ylizlesmesine neden olmanin yam sira fiilin mesrulastirilmasina ve
diger Kkisileri, bu suglar1 isleme konusunda tesvik etme tehlikesine de neden
olmaktadir. Netice olarak her kim olursa olsun bireylerin, kisilik haklarinin
sosyal medya gibi oldukg¢a sinirli bir sekilde kontrol edilebilir bir mecra iize-
rinden yok sayilmasi ceza hukukunun miidahalesini gerektirebilir. Diisiince
ve ifade ozglirligi ile kisilerin 6zel hayatlarinin gizliligi, seref ve itibarlarinin
korunmasi arasindaki dengenin saglanmasi hukuk ag¢isindan lizerinde hassas
sekilde diistiniilmesi gereken bir konudur. Bu konunun masumiyet karinesi
acisindan incelenmesi gerekmektedir. Calismamizda online blaming olarak
ifade edebilecegimiz internet iizerinden kisilerin itham edilme-
si/su¢lanmasinin sebep ve sonuglari lizerinde durulacaktir. Calismamizda
ayrica konu hakkindaki yasal diizenlemelere temas edilerek genel bir yakla-
sim ortaya konulmasi amag¢lanmaktadir.

Anahtar Kelimeler: cevrimici ayiplama, ¢evrimici su¢lama, sosyal med-
ya, ifade 6zgiirliigli, masumiyet karinesi.

“ONLINE SHAMING” IN TERMS OF CRIMINAL LAW

ABSTRACT

It is a natural consequence of freedom of thought and expression that
people form opinions about the thoughts and lifestyles of others and share
these opinions. These opinions can be expressed directly or shared through
the press and broadcast. The fact that the use of the internet has become an
indispensable part of our lives today has enabled the sharing of thoughts and
opinions with millions of people easily via the internet. It should not be ig-
nored that our thoughts about others can be positive as well as negative.
However, there is no doubt that freedom of thought and expression, like
every other freedom, is limited. “Accusing” or “blaming” someone via the
internet is a situation that has various consequences in terms of both private
law and criminal law. There is no commonly agreed definition of the concept
called “Online Shaming” in comparative law. However, it is known that online
shaming has the feature of systematically disturbing people by threatening
them or by disseminating their private (or unreal) personal information on
the internet. The concept in question is also related to the “online blaming”
and “metoo” movements, and in our study, “online shaming” will be dis-
cussed as a super concept.

It is clear that the accusation, especially through social media, has dev-
astating effects on the accused person. The accused person may be a com-
pletely innocent person, or she may be a suspect or convicted person due to
an act he or she has actually committed. This situation has emerged con-
cretely with the act of revealing the perpetrators, especially by those who
claim to be the victims of acts of sexual harassment, sexual assault and vio-
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lence against women, which have become a popular trend in social media.
Another aspect of the issue is “victim blaming”. Indeed, the victim is also
accused of crimes against sexual immunity. This situation causes the victim
of the crime to face a second victimization, as well as the danger of legitimiz-
ing the act and encouraging other people to commit these crimes. As a result,
ignoring the personality rights of individuals, whoever they are, through a
very limitedly controllable medium such as social media may require the
intervention of criminal law. Ensuring the balance between freedom of
thought and expression and protecting the honor and reputation of individu-
als is an issue that needs to be carefully considered in terms of law. This is-
sue needs to be examined in terms of the presumption of innocence. In our
study, we will focus on the reasons and consequences of accusing people on
the internet, which we can define as online blaming. In our study, it is also
aimed to present a general approach by contacting the legal regulations on
the subject.

Keywords: online shaming, online accusation, social media, freedom of
expression, presumption of innocence






SOSYAL MEDYADA iCERIGIN YENIDEN
PAYLASILMASININ CEZA HUKUKU ACISINDAN
DEGERLENDIRILMESI

Giince ARTANTAS *

OZET

Gilintimiizde bireylerin ifade 6zgiirliiklerini en yaygin ve kolay bicimde
kullanabildikleri mecranin sosyal medya oldugu gozlemlenmektedir. Genel
olarak internet, 6zel olarak da sosyal medyanin, erisim kolayhg, bilginin
saklanmasina ve biiyiik kitlelere yayillmasina imkan saglamasi bakimindan
alternatifi olmayan bir platform oldugu belirtilmelidir. Ancak sosyal medya-
nin so6zi edilen yararlarina karsilik, icinde biiyiik tehlikeler barindirdig1 da
kuskusuzdur. Sosyal medya lizerinden paylasilan bir icerigin 6zellikle de
kisinin seref varlig1 ve 6zel hayati lizerinde olusturdugu biiyiik tehlikeler géz
ardi edilemez. Konuya ceza hukuku a¢isindan yaklasildiginda sosyal medya-
da hakaret, 6zel hayatin gizliligini ihlal, su¢ islemeye tahrik, sucu ve su¢luyu
6vme, halki kin ve diismanliga tahrik veya asagilama gibi sug¢larin islenmesi
s6z konusu olmaktadir. Diinya ¢apinda milyarlarca kullanicisi bulunan bu
platformlar, klasik anlamdaki yazili ve gérsel basinin tabi oldugu regiilasyon-
lara tabi degildir ve bir 6lciide iizerlerindeki kontrol imkanlar1 da sinirhdir.
Bu bakimdan genel olarak yazili ve gorsel basini diizenleyen hiikiimlerin
sosyal medyanin kendine 6zgli mahiyeti g6z 6niinde bulundurularak bu plat-
formlara adapte edilmesi gerekmektedir. Bu itibarla Avrupa Insan Haklar
Mahkemesi'nin vermis oldugu bir karar ekseninde bahsedilen dengenin nasil
kurulabilecegi sorusu cevaplandirilabilir. Magyar Jeti Zrt v. Hungary kararina
konu olan olayda bagvurucu online haber portali, Youtube’daki bir réportajin
linkini kendi portalinda paylasmis ve bu paylasim nedeniyle ulusal mahkeme
tarafindan hakarete dayali bir tazminat 6demeye mahkum edilmistir. Sosyal
medyada icerigin yeniden paylasimi olarak genellestirebilecegimiz (6rnegin
retweet etmek veya link paylasmak) hallerde, kural olarak halihazirda olus-
turulan ve yayilmis olan igerigin sosyal medya kullanicilarinin dikkatine su-
nulmasi s6z konusudur. Bu ihtimalde yeniden paylasilan igerik {izerinde ki-
sinin herhangi bir kontrolii yoktur ve i¢erik paylasimdan sonra da degistiril-
mis olabilir. Dolayisiyla sosyal medyada icerigin yeniden paylasildigi her

Ars. Gor., Ankara Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim
Dali (gerdal@ankara.edu.tr, https://orcid.org/0000-0002-4068-7295).
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olayda somut olayin kosullarinin degerlendirilmesi ve ancak bunun i¢in ye-
terli dayanaklarin bulunmasi halinde yeniden paylasan kisinin cezai sorum-
lulugunun dogmasi gerekir. Bu baglamda igerigin yeniden paylasiminin sug
olusturan icerigin desteklenmesi/onaylanmasi anlamina geldigi, onaylama
amaci olmadan sadece kullanicilarin bilgisine sunuldugu, yahut yeniden pay-
lasan kisi tarafindan icerigin su¢ olusturdugunun bilindigi ya da model ajan
Olglitiine gore bunu bilebilirdi denilebilecek durumlar arasinda bir ayrim
yapilmalidir. Ayrica igerigi yeniden paylasan kisinin gazeteci oldugu durum-
da, meslegine iliskin kurallara uyup uymadig ve gerekli 6zeni gosterip gos-
termedigi de incelenmelidir. Ilgili ulusal hukukta igerigin yeniden paylasimi-
nin objektif sorumluluk dogurdugu anlasilmaktadir. Bu tercih, sadece gazete-
cilerin haber verme 6zgiirliigii yoniinden degil, ayrica herhangi bir sosyal
medya kullanicisinin haber alma hakki ve ifade 6zgilrliigii yoniinden de
olumsuz sonuglar dogurmakta; dogrudan veya dolayl olarak caydirici bir
etki gostermektedir. Bu itibarla sosyal medyada igerigin yeniden paylasimi
konusunda, sugun manevi unsurunun degerlendirilmesinin ayr1 bir énem
tasidig belirtilmelidir.

Anahtar Kelimeler: icerigin Yeniden Paylasiimasi, Sosyal Medya, ifade
Ozgﬁrlﬁgﬁ, Hakaret, Manevi Unsur

EXAMINATION OF RESHARING OF CONTENT ON THE
SOCIAL MEDIA FROM THE CRIMINAL LAW PERSPECTIVE

ABSTRACT

It is observed that social media is a medium where the freedom of ex-
pression is most easily and widespread exercised. It should be highlighted
that the internet in general and social media, in particular, are unprece-
dented in terms of their ease of access and capacity to store information and
disseminate it to the masses. However, in the face of its aforementioned ad-
vantages, it is clear that social media has distinct dangers. The dangers to the
personal reputation and right to the respect for private life posed by social
media cannot be overlooked. When examined from a criminal law perspec-
tive, it is possible to encounter crimes of insult, violation of privacy, provoca-
tion to commit an offense, praising an offense and offender, provoking the
public to hatred, hostility, or degrading on the social media. The control func-
tions over these platforms with billions of users worldwide are minimal
since they are not regulated to the degree of the classical, mainstream media.
It would be beneficial to adapt the regulations of the mainstream media to
these platforms while taking their nature into consideration. This will ensure
a balance between the freedom of expression and other interests that should
be protected. A judgment of the ECHR can shed light on the issue of striking
this balance. Magyar Jeti Zrt v. Hungary dealt with a case in which the appli-
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cant was subjected to a fine for defamation by the domestic court due to
sharing the link of a YouTube interview on the applicants' news portal. In
cases of resharing content on social media, the content prepared beforehand
by others is just submitted to the attention of following users (e.g., by “ret-
weeting” or hyperlinking). In these cases, the resharing person has no con-
trol over the shared content, and the content may even be altered afterward.
Therefore, after individual assessment of merits in each case, criminal liabil-
ity should arise for the resharing person if relevant and sufficient grounds
exist. In this context, a categorization between the particular cases of reshar-
ing should be done: (i) does the user endorse the impugned content; (ii) does
the user repeat the impugned content (without endorsing it); (iii) does the
user merely put a hyperlink to the impugned content (without endorsing or
repeating it); (iv) does the user know or could he or she reasonably have
known that the impugned content was defamatory or otherwise unlawful? In
the case of journalists, it should also be examined whether they have re-
spected the ethics of journalism and performed the due diligence expected in
responsible journalism. It can be inferred from the case that resharing con-
tent gives rise to objective liability in the relevant domestic law. This legal
choice creates obstructions to journalists' rights to impart information and
the social media users’ rights to receive information. It also imposes a chill-
ing effect on the freedom of expression on the internet, directly or indirectly.
Therefore it is crucial to examine the moral element of the crime concerning
the resharing content on social media.

Keywords: Resharing of Content, Social Media, Freedom of Expression,
Insult, Moral Element of Crime






TEROR ORGUTU PROPAGANDASI SUCUNUN BASIN
VE YAYIN YOLUYLA ISLENMESI

Ugur ASKIN *

OZET

Propaganda kelimesi, “bir égreti, diistince veya inanct baskalarina tanit-
mak, benimsetmek ve yaymak amaciyla séz, yazi vb. yollarla gergeklestirilen
calisma” seklinde tanimlanir. Propaganda ile hedeflenen kitleler belirli amag-
lar dogrultusunda etkilenerek, fikir ve eylem birligine ulasilmaya ¢alisilir.

Propaganda fiilinin, 3713 sayili Terorle Miicadele Kanunu’'nun 7. mad-
desinin ikinci fikrasindaki terdr orgiitii propagandasi sugunu olusturabilmesi
icin 6ncelikle mahkeme karariyla tespit edilen bir terér orgiitiiniin bulunma-
s1 gerekir. Bu nitelikteki o6rgiitiin cebir, siddet veya tehdit iceren ydontemlerini
mesru gosterecek veya dvecek ya da bu yontemlere basvurmayi tesvik ede-
cek sekilde ¢agrida bulunulmasi, bu sugu olusturur.

Teror Orgiitii propagandasi sugunun basin ve yayin yolu ile islenmesi, su-
cun daha agir ceza verilmesini gerektiren nitelikli halidir. Nitekim bu halde,
3713 sayilh TMK m. 7/2-2 uyarinca verilecek ceza yar1 oraninda artirilir. Sugun
basin ve yayin yolu ile islenmesinin nitelikli hal olarak kabul edilmesinin sebe-
bi, bu araglarla yapilan propagandanin daha fazla kisiye ulasmasi nedeniyle
biiylik etki dogurmasidir. Zira basin ve yayin yolu ile bireylerin diisiinceleri
daha hizhi ve kolay sekilde yayilarak, diger kisilere sirayet etmektedir.

TCK m. 6/1-g'ye gore, “basin ve yayin yolu” ifadesinden, “her tiirlii yazili,
gorsel, isitsel ve elektronik kitle iletisim araciyla yapilan yayinlar” anlasilir. Bu
bakimdan kitap, dergi, gazete, radyo, televizyon ve internet lizerinden yayin-
lanan e- kitap veya e- dergi gibi kitle iletisim araglar1 vasitasiyla yapilan teror
Orglti propagandalarinda, sugun basin ve yayin yolu ile islenmesine iliskin
nitelikli hal olusur.

Sosyal medya platformlari iizerinden yapilan propagandalarda bu nite-
likli halin olusabilecegine iliskin doktrinde farkli goriisler ileri siiriilmekle
birlikte, Yargitay kararlar: nitelikli halin uygulanmasi gerektigi yoniindedir.
Esasinda burada sosyal medya platformundaki paylasimin herkesin erisimi-
ne acik olarak yapilmasi halinde nitelikli halin uygulanmasi gerekir. Dolay1-
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siyla belirli sayida kisiden olusan bir grubun icerisinde paylasimda bulunul-
maslt veya yapilan paylasimin yalnizca platformdaki takipciler tarafindan
gortlebilmesi halinde, bu nitelikli halin olusmadiginin kabulii gerekir.

Teror 6rglitii propagandasinin basin ve yayin yoluyla yapildigina iliskin
kastin bulunmasi gerekir. Aksi halde propaganda teskil eden eylem ve faali-
yetlerin failin istegi ve bilgisi disinda yayinlanmasi halinde bu nitelikli hal
uygulanamaz. Bu halde sugun temel halinden ceza verilmesi gerekir.

Teror orgiitii propagandasi sugunun basin ve yayin yolu ile islenmesine
iliskin nitelikli haline benzer bir sug tipi 3713 sayili TMK’'nin 6. maddesinin
ikinci fikrasinda diizenlenmektedir. Buna gore; “terdr 6rglitlerinin; cebir,
siddet veya tehdit iceren yéntemlerini mesru gésteren veya éven ya da bu yén-
temlere basvurmay! tesvik eden bildiri veya agiklamalarini basanlar veya ya-
yinlayanlar bir yildan li¢ yila kadar hapis cezasi ile cezalandirilir”. Buradan
hareketle ter6r orgiitiiniin bildiri ve agiklamalarinin basilmasi durumunda
TMK m. 6/2'deki su¢ olusur. Ancak bunlarin yayinlanmasi durumunda hem
teror orgiitii propagandasi sugunun basin ve yayin yolu ile islenmesine ilis-
kin nitelikli hali hem de TMK m. 6/2’deki sug tipi olusur. Bu durumda farkh
neviden fikri ictima hiikiimleri uygulanarak, yalnizca en agir cezay: gerekti-
ren terOr orgiitii propagandasi sugunun basin ve yayin yolu ile islenmesinden
ceza verilmesi gerekir.

Anahtar Kelimeler: Teror 6rgiitii, propaganda, sug, basin ve yayin, nite-
likli hal.

THE PROPAGANDA CRIME OF TERRORIST ORGANIZATION
COMMITTED THROUGH THE PRESS AND PUBLICATION

ABSTRACT

The word propaganda means “a word, article, etc. for the purpose of
promoting, adopting, and spreading a doctrine, thought, or belief to others”
as defined. With propaganda, the targeted masses are influenced in accor-
dance with certain goals, trying to achieve unity of ideas and actions.

In order for the act of propaganda to constitute the crime of propaganda
for a terrorist organization in the second paragraph of Article 7 of the Anti-
Terror Law No. 3713, first of all, a terrorist organization must be found by a
court decision. Calling in a way that justifies or praises the coercive, violent
or threatening methods of an organization of this nature or encourages the
use of such methods constitutes this crime.

Committing the crime of propaganda for a terrorist organization through
the press and broadcasting is a qualified form of the crime that requires a
heavier penalty. As a matter of fact, in this case, the penalty to be imposed in
accordance with the second sentence of the second paragraph of Article 7 of
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the Anti-Terror Law is increased by half. The reason why the crime is commit-
ted through the press and broadcasting is considered qualified because the
propaganda made by these means has a great impact because it reaches more
people. Because, the thoughts of individuals spread more quickly and easily
through the press and broadcasting, and spread to other people.

According to TCK art. 6/1-g, the expression “press and broadcast way”
means “publications made by all kinds of written, visual, audio and electronic
mass media”. In this respect, in the propaganda of a terrorist organization
made through mass media such as books, magazines, newspapers, radio,
television and e-books or e-journals published over the internet, a qualified
situation regarding the commission of the crime through the press and
broadcasting occurs.

Although different opinions are put forward in the doctrine regarding
the possibility of this qualified state in the propaganda made over social me-
dia platforms, the Supreme Court decisions are in the direction of the quali-
fied state. In fact, if the sharing on the social media platform is made open to
everyone's access, the qualified state should be applied. Therefore, if a post is
made within a group of a certain number of people or if the post can only be
seen by the followers on the platform, it must be accepted that this qualified
state does not occur.

There must be an intent that the propaganda of a terrorist organization
is made through the press and broadcasting. Otherwise, this qualified state
cannot be applied if the actions and activities that constitute propaganda are
published without the will and knowledge of the perpetrator. In this case, the
punishment should be based on the basic form of the crime.

A type of crime similar to the qualified version of the crime of making
propaganda for a terrorist organization through the press and broadcasting is
regulated in the second paragraph of Article 6 of the Anti-Terror Law. Accord-
ing to this; “terrorist organizations; Those who print or publish notices or
statements that justify or praise their methods of coercion, violence or threat
or that encourage the use of these methods are punished with imprisonment
from one year to three years”. From this point of view, in case of printing the
declarations and statements of the terrorist organization, TMK art. 6/2 located
crime occurs. However, in the case of their publication, both the qualified ver-
sion of the crime of propaganda of a terrorist organization through the press
and broadcasting, and the TMK art. 6/2 located crime occurs. In this case, dif-
ferent kinds of intellectual meeting provisions should be applied, and only the
crime of propaganda for a terrorist organization, which requires the heaviest
penalty, should be committed through the press and broadcasting.

Keywords: Terrorist organization, propaganda, crime, press and publi-
cation, qualified state.






FiiLIN TOPLUMSAL UYGUNLUGU
KAVRAMI ISIGINDA SUNNET UYGULAMASI

Ramazan Baris ATLADI *

OZET

Tiirk ceza hukuku 6gretisinde fiilin toplumsal agidan uygunlugu kavra-
m1 ceza hukukunda izin verilen risk ve 6nemsiz hareketler kavramlari 1s181n-
da tartisma konusu yapilmistir. Kavrama yonelik tartisma ve aciklamalar
bakimindan kaynak niteligi tasiyan Alman hukukunda ise fiilin toplumsal
acidan uygunlugu kavraminin hukuki niteligi ve degerlendirilmesine dair
tipiklik ve hukuka uygunluk perspektifinden ayrintili ve kapsamli irdeleme-
lerde bulunulmustur. Calismamizda bu tartisma ve acgiklamalar 15181nda, fiilin
toplumsal uygunlugu kavrami degerlendirme konusu yapilacak ve bu kavram
kullanilarak hukuki acidan mesruiyeti agiklanmak istenilen ,,cocugun siinne-
ti” uygulamasi ceza hukuku perspektifinden ele alinacaktir. Siinnet uygula-
masl erginler agisindan ister endikatif olsun; isterse olmasin hukuka ve ahla-
ka uyarlh bir nitelik arz ettiginden, ceza hukuku sorunu yaratmazken; ayni
seyi cocuk slinneti bakimindan ifade etmek olanakli degildir. Bu durumda
ebeveynlerin ¢ocuk adina karar verebilme yetkisinin kabulii i¢in ,¢ocugun
listiin yarar1” oOlgiitii giindeme gelecektir, ki bu noktada da gerek medeni
hukuk ve gerekse ceza ve anayasa hukuku acisindan bir degerlendirmede
bulunulmasi elzemdir.

Anahtar Kelimeler: Sosyal A¢idan Uygun Hareket, Izin Verilen Risk, Ve-
layet Hakki, Cocugun Ustiin Yarar1

“RECHTLICHE BEHANDLUNG DER KNABENBESCHNEIDUNG
IM LICHTE DES BEGRIFFES VOM SOZIALADAQUANZ”

ZUSAMMENFASSUNG

Der Begriff von ,Sozialaddquanz” wurde im tiirkischen Strafrecht bisher
nur unter den Themen von , Erlaubtes Risiko” und , unerhebliches Verhalten”
diskutiert, wihrend er im deutschen Strafrecht, das das Vorbild fiir

* Dr. Ogr. Uyesi, Akdeniz Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Ana-
bilim Dali Ogretim Uyesi (e-posta: atladi@akdeniz.edu.tr) ORCID: https://orcid.org/0000-
0003-1089-1057.
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tirkisches Strafrecht bildet, dieses Thema aus den unterschiedlichen
Perspektiven zur Tatbestandsmafiigkeit und Rechtswidrigkeit umfangreich
und detailliert auseinandergesetzt. Im Lichte dieser Diskussionen und
Ausfiihrungen im deutschen Strafrecht wird in dieser Abhandlung die
Knabenbeschneidung rechtlich behandelt, denn zur Zuldssigkeit der
Knabenbeschneidung wird das Rechtsfigur der Sozialaddquanz von
mehreren Autoren sowohl im deutschen als auch im tilirkischen Strafrecht
ins Feld gefiihrt. Das erfordert jedoch eine detaillierte und kritische Analyse
des Begriffes vom ,Kindeswohl” aus zivil-, straf- und verfassungsrechtlicher
Sicht.

Schliisselworter: Sozialadaqutes Verhalten, erlaubtes Risiko, elterliche
Sorge, Kindeswohl.



YAGMA SUCUNUN KONUSUNU OLUSTURAN MALIN
DEGERININ AZ OLMASI HALINDE CEZA INDIiRiMi
ONGOREN HUKMUN (TCK m.150/2) UYGULANMASI
iLE ILGILI YARGITAY 6. CEZA DAIRESININ
GORUS DEGISIKLIGININ DEGERLENDIRILMESI

#*

Ali BOYRACT

OZET

765 sayili Tiirk Ceza Kanunu'ndan farkl olarak, 5237 sayili Tiirk Ceza
Kanunu’'nda yagma sugunda sug¢un konusunu olusturan malin degerinin az
olmasi hélinde faile verilecek cezada indirim yapilabilecegi dngoriilmiistiir.
Gercekten de 5237 sayili Tiirk Ceza Kanunu'nun 150/2. maddesine gore
“Yagma sucunun konusunu olusturan malin degerinin azligi nedeniyle, verile-
cek ceza ligte birden yariya kadar indirilebilir” Bununla birlikte Yargitay soz
konusu maddenin uygulanmasina yonelik olarak cesitli kistaslar gelistirmis-
tir. Bu cergevede Yargitay’a gore TCK m.150/2'nin uygulanabilmesi icin ilk
olarak sucun konusunu olusturan malin degeri objektif olarak az olmalidir.
ikinci olarak somut olayin 6zellikleri degerlendirilmelidir. Ugiincii olarak fail
daha cogunu alabilme imkdnina sahip iken daha azini ve ihtiyac1 kadarini
almalidir. Diger bir anlatimla failin kasti incelenmeli ve failde daha ¢ogunu
alma veya ne bulursa alma seklinde bir kastin oldugu tespit edilirse ceza
indirimi yapilmamalidir. ifade etmek gerekir ki ceza indirimi uygulanabilme-
si i¢in failde daha ¢ogunu almaya yonelik kastin olmamasi seklindeki sartin
aranmasl1 gerek ogretide gerekse de yargi kararlarinda baz tartismalarin
yasanmasina yol agmistir. Zira TCK m.150/2’ de yalnizca malin degerinin az
olmasindan bahsedilmistir. Dolayisiyla maddenin uygulanabilmesi i¢in failin
kastinin daha ¢ogunu almaya yonelmemesi seklinde bir sartin aranmasi, hem
Ogreti tarafindan hem de bazi yargi kararlarinda karsi goriis bildiren hakim-
ler tarafindan kanunilik ilkesine aykir1 oldugu gerekgesiyle elestirilmistir.
Buna karsin Yargitay 5237 sayili TCK'nin yiriirliige girdigi tarihten itibaren
istikrarh bir sekilde yukarida bahsedilen {i¢ kistas1 kararlarinda uygulamis-
tir. Ancak yagma sucu ile ilgili verilen kararlarin temyiz incelemesini yapan
Yargitay 6. Ceza Dairesi yakin dénemde gorisiini degistirmis ve TCK

*  Ars. Gér., Dokuz Eylil Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku
Anabilim Daly, E-posta: ali.boyraci@deu.edu.tr. ORCID: 0000-0003-1112-4108.
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m.150/2'de acgik¢a diizenlenmediginden s6z konusu maddenin uygulanma-
sinda failde daha ¢ogunu almaya yo6nelik bir kastin olup olmadig1 hususunun
dikkate alinamayacagina karar vermistir. Bu ¢alismanin amaci, TCK m.150/2
hiitkmiiniin uygulanma kosullarinin Yargitay kararlari 1s1g1nda incelenmesi ve
konu ile ilgili Yargitay 6. Ceza Dairesinin goriis degisikliginin degerlendiril-
mesidir. Bu kapsamda ilk olarak TCK m.150/2'nin yerindeligi sorgulanacak-
tir. Ardindan s6z konusu maddenin uygulanma kosullarina iliskin Yargitay’'in
getirdigi kistaslar ve Yargitay 6. Ceza Dairesinin goriis degisikligi degerlendi-
rilerek konu ile ilgili gériislerimiz ortaya konulmaya ¢alisilacaktir.

Anahtar Kelimeler: Yagma sucu, malin degerinin az olmasi, somut ola-
yin ozellikleri, failin kasti, goris degisikligi.

EVALUATION OF THE CHANGE OF PRACTICE OF CRIMINAL
DIVISION NO.6 OF COURT OF APPEALS REGARDING THE
ARTICLE OF 150/2 OF TURKISH PENAL CODE WHICH
REGULATED A REMISSION IN CASE OF THE VALUE OF THE
PROPERTY WHICH IS THE SUBJECT OF THE CRIME OF
PLUNDER IS LOW

ABSTRACT

Unlike the Turkish Penal Code No.765, it is regulated in the Turkish Pe-
nal Code No0.5237 that the punishment to be applied for the defendant may
be reduced in case of the value of the property which is the subject of the
crime is low. In fact, according to the article of 150/2 of the Turkish Penal
Code No.5237 “due to the property which is the subject of the crime of plunder
is low, the punishment to be applied for the defendant may be reduced from
one third to half”. However, Court of Appeals has developed various rules for
the application of the mentioned article. In this context according to Court of
Appeals, at first, the value of the property which is the subject of the crime
must be objectively low in order to article of 150/2 of the Turkish Penal Code
No0.5237 to be applicable. Secondly, the circumstances of the cases should be
considered. Thirdly, the defendant should take less and as much as he/she
needs while he/she has the oppurtunity to get more. In other words, the de-
fendant’s intent (mens rea) should be considered and if it is confirmed that
the defendant has the intention to take more or take whatever he/she finds,
the punishment to be applied shall not be reduced. It is stated that the re-
quirement that the defendant doesn’t have the intention to take more in or-
der to the punishment to be applied is reduced has led some disputes both in
doctrine and in court practices. Because the article of 150/2 of the Turkish
Penal Code is only mentioned about property with low value. Therefore, the
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requirement that the defendant doesn’t have the intention to take more in
order to the punishment to be applied is reduced

has been criticized both by the doctrine and by the judges who stated
dissenting opinions in some judicial decisions on the grounds that it is
against the principle of legality. Nevertheless, Court of Appeals has consis-
tently applied the three criteria which mentioned above in its decisions since
the date of entry into force of Turkish Penal Code No.5237. However, Crimi-
nal Division No.6 of the Court of Appeals which examines the request of ap-
peal for the crime of plunder has recently changed its practices and decided
that it can't be considered whether the defendant has the intention to get
more in order to the punisment to be applied is reduced since it is not spe-
cifically mentioned in the article of 150/2 of the Turkish Penal Code. This
study is aimed that to examine the rules of application of the article of 150/2
of Turkish Penal Code in the light of Court of Appeals’ practices and to evalu-
ate the change of practice of Criminal Division No.6 of the Court of Appeals.
In this context, at first, the appropriateness of the article of 150/2 of Turkish
Penal Code will be questioned. Then our view on the subject will presented
by evaluating the criteria of Court of Appeals regarding the application of the
article of 150/2 of Turkish Penal Code and change of practice of Criminal
Division No.6 of the Court of Appeals.

Keywords: Crime of plunder, property with low value, the circum-
stances of the cases, the defendant’s intent (mens rea), change of court prac-
tice.






TURK CEZA HUKUKUNDA
MESRU SAVUNMADA ORANTI

*

Ahmet BOZDAG

OZET

Mesru savunma, kisinin kendisine veya baskasina ait bir hakka yonelik
gerceklesen, gerceklesmesi veya tekrar1 muhakkak haksiz bir saldiriy1 de-
fetmek amaciyla ve orantili olarak saldiriya karsi koymasidir. Bir fiilin mesru
savunma olarak kabul edilebilmesi i¢in saldiriya ve savunmaya yo6nelik bir-
¢ok sartin bulunmasi gerekir. Bulunmasi gereken bu sartlardan en 6nemlisi
ise “savunmanin saldir1 ile orantili olmas1” gerektigine iliskin sarttir. Ciinki
savunma saldiriy1 etkisiz kilmak - defetmek amaciyla yapilir. Bunun icin sa-
vunmanin orantili olmasi gerekir.

Oranty, birden fazla sey arasinda bulunmasi gereken uygunluk, benzer-
lik, denklik anlamlarina gelen bir kelimedir. Dolayisiyla oranti kelimesi, mut-
lak benzerlik, aynilik ve esitlik anlamlarina gelmez. Bu nedenle mesru sa-
vunmada aranan oranti, saldir1 ve savunma arasinda bulunmasi gereken
denkliktir. Mesru savunmada oranty, iki temel konuda aranir: Saldirida kulla-
nilan araglar ile savunmada kullanilan araglar arasinda oranti ve saldiriya
ugrayan hak ile savunma kapsaminda ihlal edilen hak(lar) arasinda oranti.

Mesru savunmada bulunmasi gereken ilk oranti, saldirida kullanilan
araglar ile savunmada kullanilan araglar arasinda olmasi gereken orantidir.
Saldir1 ve savunmada kullanilan araglar arasinda oranti bulunmasi, mesru
savunma yapan Kkisinin saldiriy1 ve saldirgani durdurmaya yetecek elverisli-
likte araglar1 kullanmasi ve kullandig1 araglari saldiriy1 ve saldirgan etkisiz
kilacak 6l¢iide ve sekilde kullanmasi gerektigini ifade etmektedir.

Mesru savunmada bulunmasi gereken ikinci oranti, saldiriya ugrayan
hak ile savunma kapsaminda ihlal edilen hak arasinda bulunmasi gereken
orantidir. Mesru savunma bir hakkin korunmasi amaciyla gerceklestirildi-
ginden, savunulan hak ile savunma kapsaminda ihlal edilecek hak arasinda
da makul bir orantinin bulunmasi gerekir.

Ancak mesru savunmada orantinin bulunmasi mutlak bir zorunluluk
olmayip, somut olayin gerceklesme hal ve sartlar1 icinde failden imkanlar

Dog. Dr., Gaziantep Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim
Daly, E-Mail: bozdaghukuk@gmail.com, ORCID: 0000-0002-1157-9199.



114 Ceza ve Ceza Muhakemesi Hukuku

Olglisiinde beklenen bir davranistir. Bu nedenle her somut olayda failin mes-
ru savunmada orantiy1 asip asmadiginin tespiti yapilirken, olayin gergekles-
me sartlari icinde failin orantili davranma imkén ve iktidarina sahip olup
olmadiginin da ayrica tespit edilmesi gerekir. Objektif olarak somut olayda
orantili davranma imkan ve iktidarina sahip olmayan failden orantili dav-
ranmasli beklenemeyecegi gibi orantili davranamamis olmasi halinde sorum-
lu tutulmasi da miimkiin degildir.

Dolayisiyla Tiirk ceza hukukunda mesru savunma mesru bir hak olarak
kabul edilmis olmakla birlikte, bu hakkin kullaniminin hi¢bir zaman saldiriya
doniismesine ve bu hakkin kétiiye ve 6l¢iistiz kullanimina da izin verilmemistir.

Anahtar Kelimeler: Mesru savunma, oranti, 6lgiiliiliik, saldir1 ve sa-
vunma, sinirin asilmasi

PROPORTION IN LEGITIMATE DEFENSE IN
TURKISH CRIMINAL LAW

ABSTRACT

Legitimate defense is to resist the attack proportionally and with the
aim of repelling an unjust attack, which is committed or repeated, against
one's own or someone else's right. In order for an act to be accepted as le-
gitimate defense, there must be many conditions for attack and defense. The
most important of these conditions is the condition that “the defense must be
proportional to the attack”. Because defense is made to neutralize the attack
- to repel it. For this, the defense must be proportionate.

Proportion is a word that means compatibility, similarity, equivalence
that should exist between more than one thing. Therefore, the word propor-
tion does not mean absolute similarity, sameness or equality. For this reason,
the ratio sought in legitimate defense is the equivalence that must be found
between attack and defense. Proportion in legitimate defense is sought in
two fundamental issues: the ratio between the means used in the attack and
the means used in the defense, and the proportion between the right at-
tacked and the rights violated within the scope of defense.

The first ratio that should be found in legitimate defense is the ratio that
should be between the tools used in the attack and the tools used in the de-
fense. The proportionality between the tools used in the attack and the de-
fense means that the person making the legitimate defense should use the
tools that are sufficient to stop the attack and the aggressor, and that the
tools he uses should be used in a way that will render the attack and the ag-
gressor ineffective.

The second proportion that must be found in a legitimate defense is the
ratio that must be found between the right attacked and the right violated
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within the scope of defense. Since legitimate defense is carried out to protect
a right, there must be a reasonable proportion between the right defended
and the right to be violated under the defense.

However, the existence of proportion in legitimate defense is not an ab-
solute necessity, it is a behavior expected from the perpetrator to the extent
of possibilities, in the realization situation and conditions of the concrete
event. For this reason, while determining whether the perpetrator has ex-
ceeded the proportion in legitimate defense in each concrete case, it should
also be determined whether the perpetrator has the opportunity and power
to act proportionally within the circumstances of the event. Objectively, the
perpetrator, who does not have the opportunity and power to act propor-
tionally in the concrete case, cannot be expected to act proportionally, and it
is not possible to be held responsible if he has not acted proportionally.

Therefore, although legitimate defense has been accepted as a legitimate
right in Turkish criminal law, the use of this right has never been allowed to
turn into an attack and the abuse and disproportionate use of this right has
never been allowed.

Keywords: Legitimate defense, proportion, temperance, offense and de-
fense, crossing the limit






SOZLESMEDEN DOGAN YUOKUMLULUGUN YERINE
GETIRILEMEMESi NEDENIYLE OZGURLUGUN
KISITLANMASI YASAGINA BiR iSTiSNA:
CEKLE ILGILI OLARAK KARSILIKSIZDIR ISLEMI
YAPILMASINA SEBEBIYET VERME SUCU

Veysel Candan CANOGLU”"

OZET

Kambiyo senetlerinden birisi olan ¢ek, ticari hayatin 6nemli unsurlari-
nin basinda gelmektedir. Mevzuatta birtakim istisnalara yer verilmis olsa da
goriildiigliinde 6denmesi gereken cek, kural olarak ¢ek hesabinda bulunan
para lizerinden nakit kullanilmaksizin 6demede bulunulmasini saglayan bir
odeme arac olarak tamimlanabilmektedir. Ozellikle muhatabin bir giiven
kurulusu olan banka olmasi, karsilig1 bulunmayan her ¢ek yapragi icin hamile
banka tarafindan belirli bir miktarin 6denmesi ve ¢ekin zorunlu unsurlarin-
dan biri olan karekodun okutulmasiyla belirli bilgilere ulasilabilmesi gibi
nedenler cekin kullanimini artirmaktadir. Paradan sonra piyasada en ¢ok
tedaviil giiciine sahip olan ¢ekin karsiliginin 6denmesi biiyiik 6nem arz et-
mektedir. Nitekim karsiliksizdir islemine tabi tutulan ¢eklerin sayisinin fazla-
lig1 ve bu ceklerde karsiligi bulunmayan miktarin biiyiikliigiine bagh olarak
ceke olan giiven azalabildigi gibi 6demelerde yasanan sorunlar iilke ekono-
misi acgisindan olumsuz sonuclarin ortaya ¢ikmasina neden olabilmektedir.
Iste kanun koyucu bu durumlar1 énlemek amaciyla 5941 sayil Cek Kanunu
m. 5’te gekle ilgili olarak karsiliksizdir islemi yapilmasina sebebiyet verme
sucunu diizenlemistir. Bu sugun yaptirimi olarak adli para cezasi 6ngorilmis
olmakla beraber 6denmeyen kisma karsilik gelen giin miktari, 5275 sayili
Ceza ve Giivenlik Tedbirlerinin infazi Hakkinda Kanun m. 106’da belirtilen
usule gore hapis cezasina ¢evrilmektedir. Bu bakimdan s6z konusu sug tipi-
nin Anayasa m. 38/8’de diizenlenen s6zlesmeden dogan ylikiimliligiin yeri-
ne getirilememesi nedeniyle 6zgiirliigiin kisitlanmasi yasagina aykirilig1 tar-
tismasi ortaya ¢ikmaktadir. Cekin karsiliginin ¢ek hesabinda bulunmamasi ve
bu ¢ekle ilgili olarak karsiliksizdir islemi yapilmasi durumunda, buna sebebi-
yet veren kisi hakkinda 6zgtirliigi kisitlayan bir yaptirim olarak hapis cezasi
uygulanabilmektedir. Aslinda bu diizenleme c¢eklerin 6denmesi yoniinde

Kocaeli Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dalj, Dr.
Ogretim Uyesi, canoglu.veysel@gmail.com, ORCID: 0000-0003-1244-8737.
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zorlayicl bir etki yarattigindan ¢ek alacagi agisindan ayrica bir giivence 6ngo-
riilmiis olmaktadir. Ne var ki ekonomi ve sug politikasiyla ilgili olarak kanun
¢ikarma yetkisine sahip olan kanun koyucu, bu yetkisini 6ngoriilen sinirlan-
dirmalara uygun bir sekilde kullanmak zorundadir. Bu kapsamda ¢alisma-
mizda 5941 sayili Cek Kanunu m. 5’te yer alan c¢ekle ilgili olarak karsiliksizdir
islemi yapilmasina sebebiyet verme sugunun, sézlesmeden dogan yiikiimlu-
ligiin yerine getirilememesi nedeniyle o6zgirligiin kisitlanmasi yasagina
aykirilign ele alinmakta ve cekin ticari hayattaki yeri gozetilmek suretiyle
temel ceza hukuku ilkelerine uygun somut ¢6zliim 6nerileri sunulmaktadir.

Anahtar Kelime: Cek Kanunu, Karsiliksiz Cek, Cezai Sorumluluk, Hapis
Cezasl, Hapis Yasagl.

AN EXCEPTION TO THE PROHIBITION OF DEPRIVING
OF LIBERTY ON THE GROUND OF INABILITY TO FULFIL
A CONTRACTUAL OBLIGATION: THE CRIME OF CAUSING
THE BOUNCED CHECK

ABSTRACT

Check, which is one of the bills of exchange, is one of the important ele-
ments of the market. Although there are some exceptions in the legislation,
check is a bill of exchange that must be paid when it is seen. A check is a
payment tool that allows payments to be made without using cash over the
money in the checking account. Many reasons increase the use of checks,
such as the fact that the recipient of the check is a bank, which is a trust insti-
tution, that the bank pays a certain amount of money for each bad check and
that certain information can be accessed by scanning the QR code, which is
one of the mandatory elements of the check. It is of great importance to pay
the check, which is the most circulated in the market after money. Depending
on the large number of bad checks and the size of the price of the checks that
have no corresponding, the confidence in the check may decrease and the
problems experienced in payments may even cause negative consequences
for the country’s economy. In order to prevent these situations, the legisla-
ture has regulated the crime of causing the bounced check in the art. 5 of the
Check Law Numbered 5941. The sanction of this crime is a judicial fine.
However, the amount of the days corresponding to the unpaid part are con-
verted into imprisonment according to the procedure specified in the art.
106 of the Execution of Penalties and Security Measures Law Numbered
5275. The aforementioned crime violates the prohibition of depriving of lib-
erty on the ground of inability to fulfil a contractual obligation in art. 38 of
the Constitution. In case of the money corresponding to the check, is not
found in the check account and a bounced transaction is made regarding this
check, a freedom-binding penalty (imprisonment) may be imposed on the
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person who caused it. Since these articles have a compelling effect on the
payment of checks, an additional guarantee is provided for the receivables.
The legislature has the power to enact laws regarding the economy and
crime policy. However, the legislature should use this power within the pre-
scribed limitations. In our study, the violation of the depriving of liberty on
the ground of inability to fulfil a contractual obligation of the crime of caus-
ing the bounced check in the art. 5 of the Check Law Numbered 5941 is dis-
cussed. In terms of this problem, solution proposals are offered in accor-
dance with the basic criminal law principles by considering the place of the
check in commerecial life.

Keywords: Check Law, Bad Check, Criminal Liability, Imprisonment,
Prohibition of Imprisonment.






AILE iCi SIDDET, KADINA YONELIK SIDDET VE
6284 SAYILI KANUN KAPSAMINDA DEVLETIN
GOREV VE SORUMLULUKLARI

Hicran COKCALISKAN */ Ahmet Hulusi AKKAS ™

OZET

Bu ¢alisma, aile ici siddet, kadina yonelik siddet ve 6284 sayili kanun
kapsaminda devletin gorev ve sorumluluklarinin neler oldugunu kapsamak-
tadir. Calismada diinya ¢apinda en biiyiik sorunlardan biri olan aile i¢i siddet
ve kadina yonelik siddetin tanimlari, siddetin 6nlenmesi ve sona erdirilerek
etkisinin ortadan kaldirilmas i¢in uluslararasi alanda ve i¢ hukukta yapilan
diizenlemelere yer verilmistir. Kadina yonelik siddetin giincel durumu ince-
lenmistir. Bununla birlikte, 6284 sayili Ailenin Korunmasi ve Kadina Yonelik
Siddetin Onlenmesine Dair Kanun ele alinmigtir. 6284 sayili Kanun ile de
belirtilen devletin gérev ve sorumluluklar: ayrintili bir sekilde incelenmistir.

BM'nin 1993 yilinda yayinladig1 “Kadinlara Yonelik Siddetin Ortadan
Kaldirilmasi Bildirgesil’ nde kadina yonelik siddet; “kamusal ya da 6zel ya-
samda meydana gelen, kadinlara cinsel, psikolojik veya fiziksel ac1 ve 1stirap
veren ya da verebilecek olan cinsiyete dayali bir eylem uygulama ya da bu
tiir eylemlerle tehdit etme, zorlama veya keyfi olarak 6zgirliikten yoksun
birakma” olarak tanimlanmistir.

BM Antlasmasi’'nda yer alan esitlik prensibi kadin haklar1 konusunda
o6nemli bir adim da olsa uluslararas1 korumanin yetersiz kalmasi nedeniyle
kadinlar, insani haklarini duyurmada bu antlasmadan fazlasina ihtiya¢ duy-
mus, kadinlarin sirf kadin olduklari icin maruz kaldiklar1 ayrimciligin gelisen
stirecte uluslararasi alanda kabul goriilmesiyle de dogrudan kadinlar1 konu
alan uluslararasi s6zlesmelerin gerektigi anlasilmistir2,

Avukat, Erciyes Universitesi Hukuk Fakiiltesi Kamu Hukuku Anabilim Dal,
av.hicranarin@gmail.com, ORCID: 0000-0001-9035-2840.
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1 Bu belgenin Ingilizceden Tiirkgeye cevirisi istanbul Bilgi Universitesi Hukuk Fakiiltesi Ogre-
tim Uyesi Yrd. Dog. Dr. Dolunay Ozbek tarafindan yapilmistir. Ceviri metin daha énce stan-
bul Barosu Kadin Haklar1 Uygulama Merkezi tarafindan yayinlanan Kadina Yoénelik Cinsel
Siddete Karsilagtirmali Hukukun Yaklasimi bashikli kitapta yer almistir.

2 Neslihan Gakiroglu, Avrupa Birligi'ne Uyelik Siirecinde Tiirkiye'de Kadina Yonelik Siddet, (Yayim-
lanmans Yiiksek lisans Tezi), Kocaeli Universitesi Sosyal Bilimler Enstitiisii, Kocaeli, 2017, 31- 32.
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1967 yilinda BM Genel Kurulu tarafindan CEDAW’in imzalanmasina 6n
ayak olan Kadinlara Kars1 Ayrimciigin Onlenmesi Bildirgesi (Declaration on
the Elimination of Discrimination aganist Woman - DEDAW) kabul edilmis,
bildirgeyle 6zel alanda ve kamusal alanda kadinlara kars1 yapilan ayrimciligin
ortadan kaldirilarak kadin-erkek esitliginin saglanmasinin ve kadinlara yonelik
onyargilarin ortadan kaldirilmasinin gerekli oldugu vurgulanmistir3. Bu bildir-
ge bir sozlesme niteliginde olmadigindan iiye devletler nezdinde herhangi bir
baglayiciligl bulunmamaktadir4. Tirkiye 1985 yilinda Kadina Yonelik Her Tiir-
li Ayrimciigin Onlenmesi Sozlesmesine (CEDAW) taraf olmustur. Hukuken
baglayici olan CEDAW, icerigi nedeniyle “Kadinlarin Uluslararasi1 Anayasas1”
veya “Kadinlarin Evrensel insan Haklar1 Bildirgesi” olarak da tanimlanmakta
olup, kadinlara yonelik cinsiyet ayrimciligini uluslararasi alanda duyurmus
oldugundan ve kadina yonelik siddet konusuna ¢6ziim aradigindan insan hak-
larina iliskin kendisinden 6nceki sozlesmelerden daha ileridir®.

Devlet yasama hakkini, hem uluslararasi hukuktan dogan ytkiimliiliikle-
rini hem de ulusal mevzuattan dogan yiikiimliiliiklerini yerine getirerek ko-
ruma altina almaktadir. Bu ylikiimliiliiklerin geregi gibi yerine getirilmemesi
halinde, devlet meydana gelen zararlardan sorumludur. Bu yiizden devlet,
kadina yénelik siddetin énlenmesine yénelik Siddet Onleme ve izleme Mer-
kezleri (SONIM), Kadin Konuk Evleri, gegici koruma tedbirleri, magdurun
isyeri adresinin, ikametgah adresinin veya kimlik bilgilerinin degistirilmesi
tedbirleri hayata gecirmistir.

Anahtar Kelimeler: Siddet, Aile I¢i Siddet, Kadina Yénelik Siddet,
CEDAW, 6284 sayili Kanun, Devletin Gorev ve Sorumluluklar.

DOMESTIC VIOLENCE, VIOLENCE AGAINST WOMEN
AND THE DUTIES AND RESPONSIBILITIES OF THE
STATE UNDER LAW NO. 6284

ABSTRACT

This study includes domestic violence, violence against women and the
duties and responsibilities of the state within the scope of Law No. 6284. In
the study, the definitions of domestic violence and violence against women,
which are one of the biggest problems worldwide, and the regulations made
in the international and domestic law in order to prevent and to eliminate its
effects by ending violence are included. The current situation of violence

3 Cakiroglu, 33.

4 Serap Yazicl, “Esitlik ilkesinin Degisen Dinamigi Cercevesinde Kadin Haklar1”, Ankara Baro-
su (Ed.), Ankara Barosu Hukuk Kurultay1 2006: Feminizm ve Hukuk- Hayat, Adalet ve Kadin-
Kadin ve Hukuk, (ss. 485-531), Ankara Barosu Yayinlari, Ankara 2006.

5 Alara Didem Ozcoban, Kadina Yonelik Siddet Olaylarinin Onlenmesi, (Yayimlanmamis Yiik-
sek lisans Tezi), Yasar Universitesi Sosyal Bilimler Enstitiisii, izmir, 2018.
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against women has been examined. In addition, the Law No. 6284 on the
Protection of the Family and the Prevention of Violence Against Women has
been discussed. The duties and responsibilities of the state, which are also
specified in the Law No. 6284, have been examined in detail.

Violence against women in the “Declaration on the Elimination of Vio-
lence Against Women” published by the UN in 1993; It has been defined as
“the perpetration of, or threatening, coercion or arbitrary deprivation of lib-
erty of any kind, occurring in public or private life, that results in or is likely
to result in sexual, psychological or physical pain or suffering to women”.

Even though the principle of equality in the UN Charter is an important
step in the issue of women's rights, women needed more than this treaty to
announce their human rights due to the insufficient international protection.
It is understood that international conventions are necessary.

In 1967, the Declaration on the Elimination of Discrimination aganist
Woman (DEDAW), which paved the way for the signing of CEDAW, was
adopted by the UN General Assembly, and with the declaration, it was aimed
to eliminate discrimination against women in the private and public spheres
and to ensure equality between women and men, and it was emphasized that
it was necessary to eliminate prejudices against women.

Turkey became a party to the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) in 1985. CEDAW, which is
legally binding, is also defined as “Women's International Constitution” or
“Women's Universal Declaration of Human Rights” due to its content, and it
is one of the previous conventions on human rights since it has announced
gender discrimination against women in the international arena and sought a
solution to the issue of violence against women is further.

The state protects the right to life by fulfilling its obligations arising
from both international law and national legislation. If these obligations are
not duly fulfilled, the state is responsible for the damages. For this reason,
the state has implemented Violence Prevention and Monitoring Centers
(SONIM), Women's Guest Houses, temporary protection measures, measures
to change the workplace address, residence address or identity information
of the victim to prevent violence against women.

Keywords: Violence, Domestic Violence, Violence Against Women, CE-
DAW, Law No0.6284, Duties and Responsibilities of The State.






SERI MUHAKEME USULUNUN SAVUNMA
HAKKI BAKIMINDAN DEGERLENDiRIiLMESi

Alparslan DERELI *

OZET

Kitle iletisim araglarinin 6zellikle de internet kullaniminin artmasi sug
cesitliliginin ¢ogalmasina yol agmistir. Niifus ve goc¢ artisi ile ekonomik se-
bepler de sug¢ oranlarinda artisa neden olmaktadir. Sug ¢esitliliginin ve ora-
ninin artmasi ceza yargilamalarinda dosya yiikiine neden olmaktadir. Bu
durum, iIHASin 6. maddesinde “Adil Yargilanma Hakki” bashg altinda diizen-
lenen makul siirede yargilanma hakkinin ihlaline sebebiyet verebilmektedir.
Yargilamalarin siirincemede kalmamasi ve daha hizli bir sekilde ilerlemesi
icin alternatif ¢6zlim yontemleri ileri siiriilmiistiir. Anglo-Sakson Hukuku’'nda
daha eski donemlerden beri uygulanan alternatif ¢o6ziimler Kita-
Avrupasr’'nda da yer yer uygulanmaya baglanmistir. Giintimiizde Tiirk Huku-
ku’'nda da alternatif usullere iliskin diizenlemelere yer verildigi goriilmekte-
dir.

Alternatif ¢6ziim usullerinden birisi de seri muhakeme usuliidiir. 7188
sayili Ceza Muhakemesi Kanunu ve Bazi Kanunlarda Degisiklik Yapilmasina
Dair Kanun’'la 5271 sayili Ceza Muhakemesi Kanunu'nun 250. maddesinde
Seri Muhakeme Usulii kazuistik bir sekilde diizenlenmis, Ceza Muhakemesi
Kanunu'nun gecici 5. maddesi uyarinca 01.01.2020 tarihinde uygulamaya
girmistir. Ayrica kanun hiikiimlerinin uygulanmasinda usul ve esaslarin be-
lirlenmesi bakimindan Ceza Muhakemesinde Seri Muhakeme Usulili Yonet-
meligi yuriirliige girmistir. Seri muhakeme usuliinde sorusturma evresinde
katalog suclar bakimindan yeterli siiphenin olusmasi lzerine Cumhuriyet
Savcisi tarafindan siipheliye seri muhakeme usuliiniin uygulanmasi igin tek-
lifte bulunulur. Siiphelinin kabul etmesiyle bu yontem uygulanarak kovus-
turma evresine gecilmeden yargilama sonug¢landirilir.

Seri muhakeme usuliiyle belirli suglar bakimindan siiphelinin teklifi ka-
bul etmesi halinde ayni giin icerisinde yargilamanin sonug¢landirilmasi amag-
lanmistir. Bu haliyle makul siirede yargilanma hakk: giivence altina alinmak
ve ceza mahkemelerindeki dosya yiikii azaltilmak istenmistir. Ancak yargi-
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lamada stlipheli/sanig1 korumaya yo6nelik bircok diizenleme g6z ardi edilerek
slirecin tamamlanmasi bir¢ok endiseyi de beraberinde getirmektedir.

Nitekim seri muhakeme usuliiniin uygulanmasiyla birlikte siipheli sa-
vunma hakkindan ve savunma hakkiyla baglantili bir¢ok haktan feragat et-
mis bulunmaktadir. Bu ¢er¢evede siiphelinin meramini anlatabilme ilkesini
o6nemli o6lciide kisitlamaktadir. Seri muhakeme usuliiniin uygulanmasina
iliskin yalnmizca teklif asamasinda zorunlu miidafi bulunmas siiphelinin sa-
vunma hakkinin en 6énemli unsuru olan miidafiden yararlanma hakkindan
etkin bir sekilde faydalanabilecegine dair soru isareti olusturmaktadir.

Ayrica sucun niteliginin, adil yargilanma hakkinin unsuru olan bagimsiz
ve tarafsiz mahkemeler yerine savcilik tarafindan belirlenmesi tartismaldir.
Ongoriilen cezanin yar1 oraninda indirilmesi vaadi neticesinde seri muhake-
me usuliiyle soru sorma hakki, delillerin tartisilmasi, ¢elismeli yargilama
ilkesi, yargilamanin aleniligi ilkesi gibi savunma hakkiyla baglantili bir¢ok
hak ve ilke kars1 karsiya gelmektedir.

Anahtar Kelimeler: Seri Muhakeme Usulii, Alternatif Coziim Yollari,
Cumhuriyet Savcisi, Savunma Hakki, Adil Yargilanma Hakki,

EVAULATION OF THE ACCELERATED PROCEDURE OF TRIAL
IN TERMS OF THE RIGHT TO DEFENSE

ABSTRACT

The increase in the use of mass media, especially the internet, has led to
an increase in crime diversity. Also, the increase in population and immigra-
tion and economic reasons cause an increase in crime rates. The increase in
the variety and rate of crime causes a caseload in criminal proceedings. This
situation may cause a violation of the right to trial within a reasonable time,
which is regulated under the title of “Right to a Fair Trial” in Article 6 of the
ECHR. Alternative solution methods have been proposed in order to that the
proceeding isn’t dragged out and is more quickly. Alternative solutions that
have been applied in Anglo-Saxon Law since earlier times have started to be
applied in Continental Europe. Today, it is seen that regulations regarding
alternative procedures are also included in Turkish Law.

One of the alternative solution methods is the accelerated procedure of
trial. With the Law No. 7188 on the Amendment of the Criminal Procedure
Code and Some Laws, the accelerated procedure of trial was regulated in a
casuistic manner in Article 250 of the Criminal Procedure Law No. 5271, this
method come into effect on 01.01.2020 in accordance with the provisional
article 5 of the Criminal Procedure Code. In addition, in order to determine
the procedures and principles in the implementation of the provisions of the
law, the Regulation on The accelerated procedure of trial in criminal proce-
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dure entered into force. In the accelerated procedure of trial, upon the for-
mation of sufficient suspicion in terms of catalog crimes, the Public Prosecu-
tor makes an offer to the suspect to apply the accelerated procedure of trial.
With the acceptance of the suspect, this method is applied and the trial is
concluded without proceeding to the prosecution phase.

It is aimed to conclude the trial on the same day if the suspect accepts
the offer for certain crimes by the accelerated procedure of trial. As such, it is
intended to guarantee the right to trial within a reasonable time and to re-
duce the caseload in criminal courts. However, the completion of the process
by ignoring many regulations to protect the suspect/defendant in the trial
brings along many concerns. In this context, it significantly restricts the sus-
pect’s fair hearing.

With the implementation of the accelerated procedure of trial, the sus-
pect has waived the right of defense and any rights related to the right of
defense. The presence of mandatory defense counsel at the bidding stage
regarding the implementation of accelerated procedure of trial raises a ques-
tion mark as to whether the suspect can effectively benefit from the right of
defense counsel, which is the most important element of his right to defense.

In addition, it is controversial that the nature of the crime is determined
by the prosecution instead of independent and impartial courts, which is the
element of the right to a fair trial. As a result of the promise to reduce the
prescribed penalty by half, many rights and principles related to the right of
defense, such as the right to ask questions, assessment of the evidence, the
principle of adversarial proceedings, and the principle of publicity come into
conflict with accelerated procedure of trial.

Keywords: The Accelerated Procedure of Trial, Alternative Solution
Methods, Public Prosecutor, The Right of Defense, The Right of Fair Trial.






SOZIALADAQUANZ UND STRAFRECHT

Andreas EICKER °/ Fabian BRAND °/ Claude BERTSCHINGER *

ZUSAMMENFASSUNG

Das strafrechtliche Konstrukt der Sozialaddquanz als Moglichkeit der
der Nichtzurechnung von an sich verwirklichten Taterfolgen kann nicht los-
gelost vom gesellschaftlichen Kontext, in dem es zur Anwendung gelangt,
betrachtet und verstanden werden. Dies beriicksichtigend soll an konkreten
Beispielen der Frage nachgegangen werden und diskutiert werden, welchen
Einfluss soziale, religiose, kulturelle usw. Rahmenbedingungen auf die
Rechtsfigur der Sozialaddquanz in unterschiedlich gepragten Rechtsordnun-
gen haben und wie dariiber die (Nicht-)Strafbarkeit bestimmter Verhaltens-
weisen beeinflusst wird. Thematisch geht es bspw. um folgende Fragen: , 10
Jahre Beschneidungsurteil des Landgerichts Koln — Rezeption in der Tiirkei
sowie in Deutschland und der Schweiz”, ,Strafbarkeit elterlicher Erzie-
hungsmassnahmen - Umfang und Grenzen des elterlichen Erziehungsrechts”,
,Kleidungsvorschriften, Knabenbeschneidung, Teilnahme am gemischtge-
schlechtlichen Schwimmunterricht, Fasten”.

Schliisselworter: Sozialaddquanz, Knabenbeschneidung, Elterliche Sor-
ge, Kindeswohl.

FiiLIN TOPLUMSAL UYGUNLUGU
KAVRAMI VE CEZA HUKUKU

OZET

Fiilin toplumsal agidan uygunlugu, dis diinyada meydana gelen bir neti-
cenin isnat edilebilirligi bakimindan, i¢inde yasanian toplumsal degerlerin
degerlendirmeye alinmasini giindeme getirebilen bir olgu olarak karsimiza
cikmaktadir. isbu durumdan kaynakli olarak ¢alismamizda somut olay ve
olgular 15181nda sosyal, dini, kiltiirel vb. 6zelliklerin fiilin toplumsal uygunlu-
gu ceza hukuku kurumuna yoénelik etkileri degisik hukuk diizenlemeleri ba-
kimindan ele alinacak ve bu davranislarin cezalandirilabilirligine olan etkile-
ri konusunda degerlendirmelerde bulunulacaktir. Bu cergevede bilhassa su

Prof. Dr, Universitit Luzern, Strafrecht-Strafprozessrecht, andreas.eicker@unilu.ch.
Ass. iur., Universitat Luzern, Strafrecht-Strafprozessrecht, fabian.brand@unilu.ch.
Wiss. Ass., Universitit Luzern, Strafrecht-Strafprozessrecht, claude.bertschinger@unilu.ch.
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konular irdeleme konusu yapilacaktir: ,K6ln Asliye Mahkemesinin Siinnet
Kararinin 10’uncu Yilinda Kararin Tiirk, Alman ve isvicre Hukukundaki Yan-
simalar1”, ,Ebeveynin Yetistirme Hakkinin Ceza Hukukunda Degerlendiril-
mesi - Velayet Hakkinin Kapsam ve Sinirlar1”, ,Kilik-Kiyafet Diizenlemeleri,
Siinnet ve Karisik Yiizme Derslerine Katilma, Oru¢ Tutma Eylemleri”.

Anahtar Kelimeler: Fiilin Toplumsal Uygunlugu, Stinnet, Velayet Hakki,
Cocugun Ustiin Yarari.



STRAFRECHTLICHE BEHANDLUNG DER TRIAGE

Bernd HEINRICH ~

ZUSAMMENFASSUNG

Triage ist eine der heutzutage am meisten diskutierten strafrechtlichen
Themen. Das ist darauf zuriickzufiihren, dass es wegen der weltweit verbrei-
teten Korona-Pandemie in den letzten paar Jahren diesbeziigliche Alltags-
probleme entstanden haben. Das Thema bildet jedoch aufgrund seiner Lage
in der Tataufbau hinsichtlich der Diskussionen rund um die Pflichtenkollusi-
on auch ein dogmatisches Problemfeld. Es herrscht in der deutschen Straf-
rechtslehre von Anfang an eine Meinungsvielfalt, wie die Pflichtenkollusion
strafrechtlich behandelt werden soll. Nach einer Meinung schlief3t die Pflich-
tenkollusion die Rechtswidrigkeit der Tathandlung aus, wahrend einige wei-
tere Autoren dieser schuldausschliessende Wirkung anerkennen mochten.
Ausgehend von diesen Diskussionen wird im Rahmen dieser Untersuchung
die Triage aus rechtlicher Hinsicht auseinandergesetzt.

Schliielworter: Triage, Pflichtenkollusion, Schuld, Rechtfertigungsgrund.
CEZA HUKUKU BAKIMINDAN TRIYA] UYGULAMALARI

OZET

Triyaj uygulamalar1 6zellikle son birkag yilda tiim diinyay: etkisi altina
alan corona pandemisi nedeniyle yasanan sorunlar nedeniyle ceza hukuku
alaninda tlizerinde yogun tartismalarin yiiriitildiigi bir alan1 meydana getir-
mistir. Ancak buradaki mesele sadece giindelik ve gilincel bir sorun olmayip,
triyaj uygulamalar1 bakimindan ceza hukuku dogmatiginde c¢ikis noktasini
meydana getiren ylikimliliikler ¢atismasi kurumunun hukuki niteligine
dayanmaktadir ve bu alanda yogun tartismalar yiiriitilmektedir. Alman ceza
hukuku 6gretisinde, ylkiimliiliikkler catismasinin hukuki niteligine dair ¢esitli
goriisler ifade edilmektedir. Bunlardan bir kismi yiikiimliiliikler catismasinin
suc¢ genel teorisinde hukuka aykirilik unsurunu ortadan kaldirdigini ifade
ederken; bagka bir yaklasim ise ytikiimlultkler ¢atismasinin, aslinda kusurlu-
luk bahsinde ele alinmasi gereken bir mesele oldugu savindadirlar. Bu ¢alis-
mada triyaj uygulamalari 1s181nda, bu yaklasimlar ele alinarak; ceza hukuku
bakimindan bir degerlendirmede bulunulacaktir.

Anahtar Kelimeler: Triyaj, Yiukimliiliikler Catismasi, Kusurluluk, Hu-
kuka Uygunluk Nedenleri.
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KOVUSTURMA EVRESINDE
MAGDUR COCUGUN DINLENILMESI

Kadri INCE * / Faruk TURHAN *

OZET

Zorlu adli stiregler, ¢ocuklar1 ve kirilgan gruplari érselemekte ve bu si-
reclerde magdurlarin yeni travmalara maruz kaldiklar1 gorilmektedir. Suc
olusturan eylemin dogrudan neticesi olarak karsimiza ¢ikmayan ancak bu
eylemin sorusturulma ve kovusturulma siireclerinde magdurlara yonelik
islemler neticesinde olusan bu magduriyete ikincil magduriyet ad1 verilmek-
tedir.! Kanun koyucu bu baglamda hem magdurun ugradigi magduriyetinin
giderilmesi hem de ikincil magduriyetini 6nlemek adina CMK m.234’te mag-
dura yo6nelik bazi haklar taninmistir. Ayrica CMK m.236’da magdur ve sika-
yet¢inin dinlenmesine iliskin usulleri ayrica diizenlemistir.

Son yillarda mevzuatimizda yapilan iyilestirmelere karsin sucun etkisiy-
le psikolojisi bozulmus ¢ocuk ve magdurlarin tam olarak korundugunu ve
ikincil magduriyetlerinin 6nlendigini séylemek miimkiin degildir. Bu bag-
lamda, 7188 Sayili Kanun ile CMK'nin 236. maddesine eklemeler yapilmistir.
Anilan diizenlemelerle bazi hallerde cumhuriyet savcisi veya hakim tarafin-
dan ¢ocuk veya magdurlarin ifade ve beyanlarinin 6zel ortamda uzmanlar
araciligiyla alinmasinin yolu agilmistir. Ayrica magdur ¢ocugun maruz kaldigi
su¢ TCK’'nin 103/2. maddesi kapsaminda ise magdurun kovusturma asama-
sinda dinlenmesi ancak zorunluluk hallerinde miimkiindiir.

Magdur ¢ocugun dinlenmesine yer verilen baslica diizenleme CMK
m.236’dir. CMK m.236/2 uyarinca islenen sucun etkisiyle psikolojisi bozul-
mus cocuk veya magdur, bu suca iliskin sorusturma veya kovusturmada ta-
nik olarak ancak bir defa dinlenebilir. Bu hiikiim bir goriise gore a¢ik bulun-
mamuis, farkli yorumlara agik olmasi nedeniyle elestirilmistir. Bu ¢ocuklarin

Avukat, Stileyman Demirel Universitesi Kamu Hukuku ABD Yiiksek Lisans Ogrencisi, kadrin-
ce@gmail.com, ORCID ID: 0000-0003-3450-2781.

Prof. Dr.,, Siilleyman Demirel Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku
Anabilim Daly, farukturhan@sdu.edu.tr, ORCID ID: 0000-0002-4250-4675.

1Su¢ Magduru ve Tamig1 Gocuklar i¢in Adalet ilkeleri Model Yasa ve ilgili Aciklamalar, s.5
<http://www.cocukhaklariizleme.org/storage/app/uploads/public/5f6 /ca7 /567 /5f6ca75
67423¢347106180.pdf> s.e.t.:11.01.2022; Yakup Yildiz, Cocuklarin Cinsel Istismar1 Sugu ve
Ikincil Magduriyet Sorunu (istanbul: istanbul Universitesi Adli Tip Enstitiisii, Doktora Tezi,
2012), 50.
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da madde kapsaminda degerlendirilmesi gerekir. Bu baglamda hiikmiin
magdur ¢ocuk disinda bir grubu da bu korumadan yararlandirmay1 amagla-
digini sdylememiz miimkiindiir. Nitekim 7188 Sayili Kanun'la eklenen 236/4.
ve devami fikralarda bu karisiklik bir nebze giderilmistir.

Calismada, magdur ¢ocugun sorusturma ve kovusturma evresinde bir
defa dinlenmesinin kosullari, hangi hallerde birden fazla dinlenmesi gerekti-
gi, bu konudaki uygulamanin ne yénde oldugu detayl olarak incelenmistir.
Calismada ayrica magdur ¢ocuklarin veya islenen sugun etkisiyle psikolojisi
bozulmus olan diger magdurun tanik olarak nasil dinlenecegi, dinleme sira-
sinda uzman bulundurulmasi da doktrin ve uygulama 1s18inda tartisiimistir.
Yine 6nemi nedeniyle magdur ¢ocuklarin dinlenmesi sirasindaki gorintii
veya seslerin kayda alinmasi ve bu kayitlarin delili olarak kullanilma kosulla-
r1 bu konuda ortaya ¢ikabilecek sorunlar tizerinde durulmustur.

Anahtar Kelimeler: ceza muhakemesinde magdur ¢ocuk, tanik cocuk,
magdur cocugun tanik olarak dinlenilmesi, ¢ocuk dostu adalet, magdurun
korunmasi.

LISTENING TO THE CHILD VICTIM DURING
THE PROCEEDING PHASE

ABSTRACT

Challenging judicial processes harm children and vulnerable groups,
and it is seen that victims are exposed to new traumas during these proc-
esses. This victimization, which does not appear as a direct result of the act
that constitutes a crime, but occurs as a result of the actions against the vic-
tims during the investigation and prosecution of this act, is called secondary
victimization. In this context, the legislator has granted some rights to the
victim in Article 234 of the CMK in order to both eliminate the victimization
of the victim and prevent secondary victimization. In addition, in Article 236
of the CPL, the procedures regarding the hearing of the victim and the com-
plainant are also regulated.

Despite the improvements made in our legislation in recent years, it is
not possible to say that children and victims whose psychology has been
impaired by the effect of crime are fully protected and their secondary
victimization is prevented. In this context, additions were made to Article
236 of the CPL with the Law No. 7188. With the aforementioned regula-
tions, in some cases, the public prosecutor or the judge paved the way for
the statements and statements of children or victims to be taken through
experts in a private setting. In addition, the crime that the victim child is
exposed to is in Article 103/2 of the TPC. Within the scope of the article, it
is possible for the victim to be heard during the prosecution phase only in
cases of necessity.
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The main regulation in which the victim child is heard is Article 236 of
the CPL. In accordance with Article 236/2 of the CPL, a child or victim whose
psychology has been impaired by the effect of the crime can be heard only
once as a witness in the investigation or prosecution of this crime. This pro-
vision was not found to be clear according to one opinion, but was criticized
for being open to different interpretations. These children should also be
evaluated within the scope of the article. In this context, it is possible to say
that the provision aims to make a group other than the victim child benefit
from this protection. As a matter of fact, 236/4 added by Law No. 7188. and
in the following anecdotes, this confusion has been somewhat resolved.

In the study, the conditions of hearing the child victimized once during
the investigation and prosecution phase, in which situations it should be
heard more than once, and the application in this matter were examined in
detail. In the study, it was also discussed in the light of doctrine and practice
how to listen to the child victim or the other victim whose psychology was
impaired due to the effect of the crime committed, as a witness, and to have
an expert during the listening process. Again, due to its importance, the re-
cording of images or sounds during the hearing of the victim children and the
conditions of using these recordings as evidence, the problems that may
arise in this regard are emphasized.

Keywords: child victim, child witness, hearing child victim as witness in
criminal procedure, child friendly justice, protection of the victim.






SUC GENEL TEORISINDE
BiR KAVRAM BELIRSIZLiGi: SUCUN ON KOSULU

*

Recep KAHRAMAN

OZET

Baz1 sug tiplerinde sugun varligi i¢in, sugun unsurlarindan énce, miispet
ya da menfi bir kosulun gerceklesmesi gerekli goriilmektedir. Gortsii ileri
slirenlere gore bu tip kosullar failin iradesi disinda mevcut olmakla birlikte,
su¢ tipinin olusabilmesi adina bulunmasi gereken hukuki ve mantiki olgular-
dir. Sug genel teorisinde 6n kosulun, sugun unsurlar: disinda mevcut oldugu-
nu iddia eden goris doktrinde elestirilmektedir. S6yle ki somut olayda un-
surlarindan birisinin eksik olmasi halinde su¢ olusmaz. On kosulun bulun-
mamasl halinde de benzer sekilde su¢ olusmayacagina gore, 6n kosulu da
sucun unsuru olarak kabul etmek gerekir.

Calismanin amaci, 6n kosulun sugun unsurlarina dahil olup olmadigini
belirlemek ve sugun unsurlarina dair yapilacak ¢alismalara katki saglamak-
tir. Calismada, 6n kosulun sug genel teorisi icindeki yeri degerlendirilmek
suretiyle benzer kavramlarla iliskisi ve ayrildiklar1 noktalar agiklanmaya
gayret edilmistir. Calismanin konusu olan sugun 6n kosulu kavramindan ne
anlasilmasi gerektigi ve kavramin sug genel teorisindeki yeri doktrin ve yargi
kararlariyla birlikte incelenmistir.

On kosulu, sugun unsuru olarak kabul etmeyen goriise gore bu kosullar,
sucun unsurlarindan bagimsiz olup, unsurlarin disinda ayrica incelenmelidir.
On kosul, sucun islenmesinden 6nce failin iradesi disinda mevcut oldugun-
dan sucun unsurlariyla ilgisi bulunmamaktadir. Ilave olarak én kosulun un-
sur olarak degerlendirilmesi kasitli sorumlulukta agiklanamamaktadir. Séyle
ki kasith sorumlulukta iradilik fiile iliskindir. On kosulun unsur olarak kabul
edilmesi halinde, 6n kosulun bilinmesiyle birlikte istenmesi de gerekir. Oysa
somut olayda failin iradesi disinda mevcut olan kosulun istenmesi gerekli
olmayip bilinmesi yeterli kabul edilmektedir. On kosul bakimindan getirilen
bu kistas yapaydir. Boyle bir kistas gerekce gosterilerek, 6n kosulu sugun
unsurlarinin disina tasimak ceza hukuku dogmatigi acisindan 6nem tasima-
dig1 gibi yararl da degildir.

Dr. Ogr. Uyesi, Necmettin Erbakan Universitesi Siyasal Bilgiler Fakiiltesi Maliye Béliimii. E-
posta: recepkhrmn@gmail.com, ORCID ID: 0000-0002-0991-9692.
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Analitik inceleme acisindan sug, hukuki bir kavram olarak dikkate alin-
malidir. Diger bir deyisle inceleme, kanunda yer alan diizenlenis sekli a¢isin-
dan yapilmalidir. Bu agidan bakildiginda sug, ceza normuyla birlikte var ol-
maktadir. Bu nedenle soyut su¢ bakimindan ilgili ceza normuna 6n kosul
ifadesiyle bir 6ncelik tanimak miimkiin olmamaktadir.

Cocuk diisiirme sucunda kadinin hamile ya da zimmet sugunda failin
kamu gorevlisi olmasi tipiklige dahil olan bir husus olup, bu yéndeki bir ince-
leme esasen eylemin tipik olup olmadigini incelemekten baska bir sey degil-
dir. Diger bir deyisle 6n kosullar, bulunmasi gereken birtakim 6zellikler olup,
failin eyleminin tipe uygunlugu i¢in so6zii gecen kosullarin bulunmasi gerekir.
Boylece, 6n kosul olarak isimlendirilen olgular, aslinda eylemin tipe uygun-
lugunu saglayan vasiflardir.

On kosul ile sugun unsurlar1 arasinda hukuk ve mantik yéniinden bir
fark bulunmamaktadir. On kosul olarak ifade edilen kavramlar esasen sugun
unsurlarinda bulunmasi gereken belli sifat ve niteliklerdir. Sugun unsurlari-
nin 6ncesinde kosullarin kabul edilmesi, unsurlarin anlasilabilmesine katki
saglamamaktadir. Bu nedenle sugun 6n kosulu ifadesinin kavram olarak kul-
lanilmasinin, su¢ genel teorisinde sugun unsurlarinin daha iyi anlasilabilme-
sine olumlu bir etkisi bulunmamaktadir.

Anahtar kelimeler: Suc genel teorisi, Sugun unsurlari, Tipiklik, Sugun
on kosulu, Kasitli sorumluluk.

A CONCEPT AMBIGUITY IN THE
GENERAL THEORY OF CRIME: THE PRECONDITION OF CRIME

ABSTRACT

In some types of crime, for the existence of crime, it is necessary to have
a positive or negative condition before the elements of the crime. Although
such conditions exist outside the will of the perpetrator, they are legal and
logical facts required for the crime. The view that claims that the precondi-
tion exists outside of the elements of the crime is criticized in the doctrine.
That is, in the concrete case, if one of its elements is missing, a crime does not
occur. Since a crime will not occur in the absence of the precondition, it is
necessary to accept the precondition as an element of the crime.

The aim of the study is to determine whether the precondition is in-
cluded in the elements of the crime and to contribute to the studies on the
elements of the crime. In the study, the place of the precondition in the gen-
eral theory of crime has been evaluated and the relationship and differences
with similar concepts have been tried to be explained. What should be un-
derstood from the concept of the precondition of crime, which is the subject
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of the study, and the place of the concept in the general theory of crime are
examined together with the doctrine and judicial decisions.

According to the view that does not accept the precondition as an ele-
ment of the crime, these conditions are independent of the elements of the
crime and should be examined separately from the elements. Since the pre-
condition existed outside the will of the perpetrator before the crime was
committed, it has nothing to do with the elements of the crime. In addition,
the evaluation of the precondition as an element cannot be explained in the
intentional liability. That is, in intentional liability, volitionality is related to
the act. If the precondition is accepted as an element, the perpetrator must
not only know the precondition but also want it. However, in the concrete
case, it is not necessary for the perpetrator to want the condition that exists
outside his/her will. This criterion for the precondition is artificial. Taking
the precondition beyond the elements of the crime by justifying such a crite-
rion is neither important nor useful in terms of criminal law dogmatics.

In terms of analytical examination, crime should be considered as a legal
concept. In other words, the examination should be made in terms of the
arrangement in the law. From this point of view, crime co-exists with the
penal norm. For this reason, it is not possible to give priority to the relevant
penal norm with the expression of precondition in terms of abstract crime.

The fact that the woman is pregnant in the abortion or the perpetrator is
a public official in the embezzlement is a typical issue, and an examination in
this direction is essentially nothing more than examining whether the action
is typical. In other words, the preconditions are some features that must be
present, and the aforementioned conditions must be present for the act of
the perpetrator to be suitable for the type. Thus, the phenomena called pre-
conditions are actually the characteristics that ensure the conformity of the
act to the type.

There is no difference between the precondition and the elements of the
crime in terms of law and logic. Concepts expressed as preconditions are
essentially certain adjectives and qualities that must be present in the ele-
ments of the crime. Accepting the conditions before the elements of the
crime does not contribute to the understanding of the elements. For this rea-
son, the use of the term “ precondition of crime” as a concept does not have a
positive effect on a better understanding of the elements of crime in the gen-
eral theory of crime.

Keywords: General theory of crime, Elements of crime, Typical, Precon-
dition of crime, Intentional liability.






TAKSIRLI SUCLARDA KiSISEL VE
AILEVI DURUM CIKMAZI

Cagri KAN *

OZET

TCK m. 22 f. 6’da yer alan; “Taksirli bir hareket sonucu meydana gelen
netice miinhasiran failin kisisel ve ailevi durumu bakimindan artik bir ceza
hiikmedilmesini gereksiz kilacak derecede magdur olmasina yol a¢gmissa
ceza verilmez. Bilingli taksir halinde de ceza yaridan altida bire kadar indiri-
lir.” hikmiintin basit ve bilingli taksir a¢isindan ortaya ¢ikan hukuki niteligi
basta olmak iizere, uygulamada ve 6gretide pek cok tartismaya neden olmak-
tadir. Basta cezanin verilmemesi veya bu cezanin hangi durumlar esas alina-
rak indirilecegi, hakime taninan takdir hakkinin TCK m. 61’den farkl olarak
ayrica bir maddede yer verilmesinin hukuki anlami {izerinde durulmay: ge-
rektirmektedir. Bu neden agiklikla fiil agisindan bir hukuka uygunluk nedeni
degildir. Basit taksir acgisindan bir sahsi cezasizlik sebebi iken, bilingli taksir-
de ayni neden sahsa bagli bir indirim nedenine doéniismektedir. Meydana
cikan neticenin agirhgr agisindan yaklasildiginda, kisisel ve ailevi durumda
cezay1 gereksiz kilmasi pekala kasith suclar agisindan da gegerli olabilir. Dii-
zenlemenin salt taksir iizerinden yapilmasi ve taksirli suglar1 kapsamasi,
taksir tespit edilirken yapilan belirlemeden farkli, olaydan sonrasi i¢in yapi-
lacak bir belirlemeyi gerektirmektedir. Bu, failin yasami, ge¢misi ve olaydan
sonra ortaya ¢ikan durumlari da degerlendirmeyi gerektirir. Ancak bu kusur-
la ilgili su¢ yolu kapandiktan sonra etki bakimindan yapilacak bir degerlen-
dirmedir. Bu nedenle madde bakimindan takdiri degil, net kriterlerin ortaya
konulmasi gerekmektedir. Maddenin gerekcesinde sosyal sebeplerle cezanin
sahsilestirilmesi agisindan netice dikkate alinarak konulmus bir hiikiim ol-
dugundan bahsedilse de basit taksirde bdyle bir diizenlemeye imkan tanin-
migsken, bilingli taksirde bu imkan taninmamasi da tartisma yaratmaktadir.
Maddede basit taksir iizerinden yapilan diizenleme madde metninde yasa-
nan magduriyetin agirlig1 lizerinden bir belirlemeye gidilmis iken, bilingli
taksirde bu diizenleme kusurun yogunlugu ilizerinden degerlendirmeye do-
nlismiis, sonucu da cezada indirime baglanmistir. Ayni magduriyet etkisi en
azindan bilingli taksiri tespit agisindan ister istemez fiili dngérmemek ve
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Ongorse bile neticeyi istememek gibi fiillden 6nceki durumlarin da degerlen-
dirmesini gerektirecektir. Magduriyet ¢ok agir ortaya ¢ikmis ve basit taksir
diizeyinde cezay1 ortadan kaldirabilecek diizeyde iken, bilingli taksirde ceza-
nin hic¢ indirilmeyebilir ya da indirilebilir olmasi hiitkmiin kendi icinde tutar-
s1z olmasina yol agmistir.

Yine failin kusurlulugunu etkileyen veya kaldiran bir neden de olmamasi
karsisinda bu kendine 6zgii durumun sartlart madde metnindeki miinhasiran
(6zellikle) kelimesi ile birlikte degerlendirildiginde, taksir agisindan basit
taksir ve bilingli taksir disinda uygulanacak ayr1 bir kusurluluk tiirti yaratip
yaratmadig1 ve en nihayetinde kisisel ve ailevi durum icinde ele alinacak
olanlarin magduriyet temelli fiili duruma bakilarak mi1 yoksa salt sekli hukuki
duruma bakilarak m1 yorumlanacag belirsizdir. Fail tizerindeki etkisini tak-
dir edecek de hakim iken bu takdirin neye gore yapilacaginin olgiitleri de
maddede yer almamaktadir.

Bir baska mesele maddede kusur lizerinden hareket edilirken, su¢ yolu
kapanip netice ortaya c¢iktiktan sonra cezayi etkileyen bir neden olarak da
etki etmesidir. Ancak bu durum basit taksirde saptanabilir bir etki degil, ke-
sin bir sekilde ceza verilmeyecegi ile neticelendirilmistir. Kisisel ve ailevi
durumun maddede kullanilan ve baglacindan dolayr her ikisinin birlikte
meydana gelmesi gerektigi kabul edilebilirse de aile kullanimi agisindan en
azindan soybagi veya resmi nikah gibi bir belirlemeye gidilmemesi niteleme-
nin hukuki olmadigin1 gostermektedir. Ancak bir baska sorun ayni olayda
ayni taksirli fiilden birden fazla kisi lizerinde netice meydana geldiginde,
kisisel ve ailevi duruma girmeyen bu kisiler acisindan taksirin boliinememesi
nedeniyle uygulanamamasidir. Bu nedenle, ayni sugtan birden fazla farkh
sifatta magdur oldugunda ceza adaleti agisindan neden farkh sonuglar ¢ik-
maktadir sorularinin cevaplanmasi gerekmektedir. Bu nedenle maddede
magduriyetle toplumsal zarar arasindaki dengeyi belirleyen bir 6lglite gerek-
sinim bulunmaktadir.

Anahtar Kelimeler: Taksirli suclar, bilingli taksir, sahsi cezasizlik ne-
denleri, cezay1 kaldiran nedenler, kisisel ve ailevi durumlar.

THE DEADLOCK OF PERSONAL AND FAMILY
CIRCUMSTANCES IN NEGLIGENT CRIMES

ABSTRACT

In this study Turkish Penal Code Article of 22/ 6 numbered 5237 is ex-
amined. TPC article of 22/6 stated that if the result of a negligent act has
caused heavy victimization about in terms of the perpetrator’s personal and
family situation, the result is used for perpetrator's not to be punished or
reduction of punishment. In case of conscious negligence the punish is re-
duced from half one to sixth. This regulation contains personal impunity
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reason for negligence and special personal remission for intentional negli-
gence. However it causes many debates in practice and doctrine, especially
the legal nature of provision, which emerges in terms of simple and con-
scious negligence. Moreover causes many conflicting decisions on courts and
arguments in doctrine.

In the first place not giving the penalty or based on the circumstances
under which this penalty will be reduced is to explained. Moreover the use of
discreation's meaning must be explaine different from TPC article 61. There-
for this study seeks to understand the reason of personal impunity or per-
sonal reason requiring the reduction of punishment in negligent offences.
The offender is aggrieved by causing damage to family/relatives by negligent
offense; but because there is a crime, the offender must be punished. Turkish
Penal Code Article 22/6 because of the victimization of the perpetrator pro-
vides not to be punished or reduction of punishment.

When approached in terms of the severity of the result, making the pun-
ishment unnecessary in the personal and family situation can also be valid for
intentional crimes. Making the regulation only for negligent crimes also re-
quires a determination to be made after the event. This requires assessing the
perpetrator's life, past, and post-incident situations. However, this is an
evaluation to be made in terms of impact after the criminal path related to the
defect is closed. For this reason, it is necessary to set clear criteria, not discre-
tionary criteria in terms of items. In the article, a determination was made
based on the weight of the victimization experienced in the regulation made
over simple negligence. In conscious negligence, this regulation is an evalua-
tion based on the intensity of the defect. As a result, the penalty was reduced.
The inconsistency between simple negligence and conscious negligence has
increased the discussions on the provision. For example, how will the personal
and family situation be determined? What does the word especially mean?
What are its limits? How will the judge use the discretion? Are there any crite-
ria in the art. 22/6 ? Another issue in the article is that after the crime path is
closed and the result emerges, the result affects the punishment as a reason.
However, this is not a detectable effect in simple negligence. Despite this, it
was said that no penalty is given. What should we understand by the family
situation? Is it both a personal and family situation or a civil marriage? For
instance which closeness degree is enough to utilize the article of 22/6 of TPC?
In which situation the result of the negligence crime can be considered serious
enough? What will happen if there is a negligent crime cooccur the other negli-
gent crime? In this study, which seeks answers to many such questions, TPC
22/6 will be discussed and suggestions will be made.

Keywords: Negligent crimes, intentional negligence, personal impunity
reasons, reasons for abolishing punishment, personal and family circum-
stances.






MUSTEREK FAILLIKTE iCRA HAREKETLERINE
BASLAMA SORUNU

Nurullah KANTARCI *

OZET

Miisterek faillikten s6z edilebilmesi i¢in iki sartin bir arada bulunmasi
gerekir. Bunlar “birlikte su¢ isleme karar1” ve “fiil lizerinde fonksiyonel ha-
kimiyettir’. Ancak fonksiyonel hakimiyet sartinin saglanmasi i¢in faillerin
suca olan katkilarinin es zamanli olmasi gerekmez. Birlikte sug isleme karari
alan failler, aralarinda bir is bolimii yaparak da sugu gerceklestirebilirler.
Aralarinda is boliimii yapan miisterek faillerden bir kismi sugun icra hareket-
lerine dogrudan dogruya baslamis fakat su¢ tesebbiis asamasinda kalmis
olabilir. Bu durumda hentiz kendi payina disen katkiy1 saglayamamis olan
faillerin suga tesebbiisten sorumlu tutulup tutulamayacag1 doktrinde tartis-
malidir. Bu hususta Alman doktrininde basta bireysel ve biitiinciil ¢6ziim
Onerileri olmak lzere ¢esitli gorutsler ileri stlirtilmustiir. Bitiinciil ¢éziime
gore, miisterek faillerden birinin icra hareketlerine baslamasi yeterli olup,
diger failler kendilerine diisen hareketleri heniiz gerceklestirmemis olsalar
da suga tesebbiis sebebiyle sorumlu tutulacaklardir. Bireysel ¢éziime gore
ise, sucun islenmesi bakimindan heniiz kendi katkisini saglamamis olan fail
suca tesebbiis sebebiyle sorumlu tutulamayacaktir. Zira her failin tesebbiis
sebebiyle sorumlu tutulabilmesi i¢in bizzat dogrudan dogruya icra hareketle-
rine baslamasi gerekmektedir. Alman doktrininde ve yargi uygulamalarinda
agirhikl olarak biitiinciil teori benimsenmektedir. Tiirk doktrininde ve yarg:
uygulamalarinda ise konu yeterince tartisilmis degildir. Ancak s6z konusu
tartismanin 6nemi 6zellikle 15 Temmuz darbe girisiminden sonraki yargila-
malarda ortaya ¢ikmistir. Ulke ¢apinda darbe girisiminde bulunan faillerin
bir kismi icra hareketlerine baslamis iken bir kismi ise yapilan is bolimii
geregince hazir bir sekilde birliklerinde siranin kendilerine gelmesini bekle-
mislerdir. Fakat hazir bir sekilde bekleyen bu Kkisiler, kendi icra hareketlerine
baslayamadan darbe girisimi dnlenmistir. Yargitay bu olaylara iliskin vermis
oldugu bazi kararlarinda biitiinciil teoriden hareket etmis ve sahislar1 miiste-
rek fail olarak suca tesebbiisten sorumlu tutmustur. Ancak Yiiksek Mahkeme
s0z konusu tartismanin detaylarina yeterince girmemistir.

Ars. Gor. Dr., Akdeniz Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim
Dali. E-posta: nurkan038@gmail.com. ORCID ID: https://orcid.org/0000-0001-6555-5603.



146 Ceza ve Ceza Muhakemesi Hukuku

Anahtar Kelimeler: Miisterek Faillik, Istirak, Suca Tesebbiis, Dogrudan
Dogruya icraya Baglama, Fonksiyonel Hakimiyet.

THE PROBLEM OF BEGINNING THE EXECUTION
IN CO-PERPETRATION

ABSTRACT

Two conditions must be present, for co-perpetration to occur. These
conditions are “the decision to commit a crime together” and “functional
dominance over the act”. However, to ensure the condition of functional
dominance, the perpetrators’ contributions to the crime do not have to be
simultaneous. The perpetrators who decide to commit a crime together can
also commit the crime by dividing labor among them. Some of the co-
perpetrators among whom there is a division of labor may have started the
execution of the crime directly, but the crime may have remained at the stage
of attempt. In this case, it is controversial in the doctrine whether the perpe-
trators who have not yet made their contribution can be held responsible for
the attempted crime. Various opinions have been put forward on this issue,
especially individual and holistic solution proposals in German doctrine.
According to the holistic solution, it is enough for one of the co-perpetrators
to begin the execution and the other perpetrators will be held responsible for
the attempted crime, even if they have not yet performed their part. Accord-
ing to the individual solution, the perpetrator, who has not yet contributed to
the commission of the crime, cannot be held responsible for the attempted
crime. Because, for each perpetrator to be held responsible for the attempt,
he/she must personally begin the execution directly. In German doctrine and
judicial practice mainly, the holistic theory is adopted. In Turkish doctrine
and judicial practice, the issue has not been discussed enough. However, the
importance of this discussion has been revealed, especially in the trials after
the July 15 coup attempt. While some of the perpetrators of the nationwide
coup attempt had begun execution directly, some of them were waiting for
their turn to come to them in their units in a ready manner in accordance
with the division of labor. But the coup attempt was prevented before these
people, who were waiting at the ready, could begin their executive actions.
Court of Cassation acted from a holistic theory in some of its decisions on
these events and held these people responsible for the attempted crime as
co-perpetrators. However, the Court has not sufficiently entered the details
of this discussion.

Keywords: Co-Perpetration, Accomplicity, Attempt to Commit an Of-
fence, Beginning the Execution Directly, Functional Dominance.



iTIRAZ KANUN YOLUNDA
ALEYHE DEGISTIRME YASAGI SORUNU

Mahmut KAPLAN *

OZET

Aleyhe degistirme yasagi sadece sanik lehine kanun yoluna bagvuruldu-
gu hallerde verilecek hiitkmiin énceki hiikiimden daha agir olmamasini ifade
eder. Bu yoniiyle sanik bakimindan lehe basvuru bir giivence olusturmakta-
dir. Zira kanun yolunda hiikmiin sanik aleyhine bozulabilmesi ihtimali sani-
gin kanun yoluna basvurmaktan vazge¢mesine neden olabilecektir. Boyle bir
durum ise kanun yoluna basvuru hakkini sinirlayacaktir. Kanun yoluna bas-
vuru hakkinin sinirlandirilmamasi i¢in aleyhe degistirme yasagi ilkesinin
uygulanmasi gereklidir. Nitekim 5271 sayili Ceza Muhakemesi Kanunu’'nun
cesitli maddelerinde aleyhe degistirme yasagi ilkesine iliskin hiikiimler mev-
cuttur. itiraz kanun yolu olagan kanun yollar1 arasinda olmasina ragmen
aleyhe degistirme yasag ilkesinin uygulanip uygulanmayacag: tartismalidir.
Zira Ceza Muhakemesi Kanununda istinaf kanun yoluna iliskin olarak madde
283’te, temyiz kanun yoluna iliskin madde 307/5’te, kanun yararina bozma
olaganiistii kanun yolu icin de madde 309/4’te reformatio in peius ilkesine
iliskin diizenlemeler bulunmaktadir. Buna ragmen itiraz kanun yolunda
aleyhe degistirme yasagina iliskin agik bir diizenleme bulunmamaktadir.
Ancak kanun yollarina iliskin genel kurallarin diizenlendigi kisimda cumhu-
riyet savcisi bakimindan getirilen 265. madde konuyu tartismali hale getir-
mektedir. Bu madde, Cumhuriyet savcisi tarafindan kanun yoluna basvuru-
nun sanik lehine yapilmasi halinde aleyhe degistirme yasagi ilkesinin uygu-
lanacagini diizenlemektedir. Bu sebeple kanun yollarina iliskin genel bir dii-
zenleme olan madde 265’in tiim kanun yollar1 bakimindan gegerli olup ol-
madiginin tespit edilmesi gerekir. Yargi kararlarinda ise yeknesakligin olma-
dig1 goriilmektedir. Ozellikle hiikmiin agiklanmasimin geri birakilmasi
(HAGB) kararlarina kars1 sanik tarafindan yapilan itirazlarda sanigin aleyhi-
ne kararlar verilebilmektedir. Hiikmiin agiklanmasinin geri birakilmasi ka-
rarlarina karsi kanun yoluna basvuru hakkinin bu sekilde dolayl yollardan
sinirlandirilmasi, bir¢ok olayda hukuka aykir1 ve fakat denetlenemeyecek
kararlar ortaya c¢ikaracaktir. Bu sebeple ¢alismamizda aleyhe degistirme
yasagl ilkesi hakkinda genel bilgiler verildikten sonra ilkenin itiraz kanun
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yolunda uygulanip uygulanmayacagi tartisilacak ve buna iliskin ¢6zlim 6neri-
leri ortaya konulacaktir.

Anahtar Kelimeler: Aleyhe Degistirme Yasag), itiraz Kanun Yolu, Ka-
nun Yolu, Hiilkmiin Ac¢iklanmasinin Geri Birakilmasi, Cumhuriyet Savcisi.

THE PROBLEM OF REFORMATIO IN PEIUS IN
OBJECTION AS A LEGAL REMEDY

ABSTRACT

Reformatio in Peius means that the verdict to be rendered should not be
heavier than the previous verdict, only in cases where the legal remedy is ap-
plied in favor of the defendant. In this aspect, the application in favor of the
defendant constitutes a guarantee. Because the possibility that the verdict may
be overturned against the defendant in legal remedy may cause the defendant
to give up on applying the legal remedy. Such a situation will limit the right to
appeal. In order not to limit the right to appeal, it is necessary to implement
the reformatio in peius principle. There are regulations regarding the reforma-
tio in peius principle in various articles of the Criminal Procedure Code No.
5271. Although the objection as a legal remedy is among the ordinary reme-
dies, it is debatable whether the reformatio in peius principle will be applied.
Because, in the Criminal Procedure Code, there are regulations regarding the
reformatio in peius principle in article 283 regarding the appeal legal remedy,
in article 307/5 the cassation legal remedy, and in article 309/4 reversal of the
judgment in favor of the law. However, there is no direct regulation regarding
the principle of reformatio in peius in the objection as a legal remedy. On the
other hand, in the part where the general rules on legal remedies are regu-
lated, article 265 brought in terms of the public prosecutor makes the issue
controversial. This article regulates that the principle of reformatio in peius
will be applied if the public prosecutor makes an application to legal remedy in
favor of the defendant. For this reason, it should be determined whether Arti-
cle 265, which is a general regulation on legal remedies, is valid for all legal
remedies. It is seen that there is no uniformity in judicial decisions. Especially,
in the objections made by the defendant against the deferment of the an-
nouncement of the verdict (HAGB), decisions can be made against the defen-
dant. This indirect limitation of the right to appeal legal remedy against the
decision to defer the announcement of the verdict will result in unlawful but
uncontrollable decisions in many cases. For this reason, in our study, after
giving general information about the principle of reformatio in peius, it will be
discussed whether the principle will be applied in the objection as a legal rem-
edy and solution proposals will be put forward.

Keywords: Reformatio in Peius, Objection as a Legal Remedy, Legal
Remedy, Deferment of the Announcement of the Verdict, Public Prosecutor.



MAGDURUN KORUNMASI AMACIYLA YAPILAN
GIDERLERIN SUC MAGDURUNA RUCU EDIiLMESI

Enver KASLI *

OZET

Magdur kavrami; yangin, deprem, dogal afet, hastalik, savas, nefret sucu
gibi sosyal problemler gibi bircok nedenden dolay1 zarar goren kisileri ifade
eden genel bir kavram olmasina ragmen ceza hukuku uygulamasinda mag-
dur kavrami, “su¢ magduru” anlaminda kullanilmaktadir. Suctan zarar géren
kisiler, sugu yetkili makamlara bildirdiklerinde magdur sifatin1 almaktadir.
Ceza muhakemesinin gelisiminde faile odakli kamusal niteligi, su¢ magdurla-
rinin siirecteki roliinii “ihbar ve taniklikla” sinirlayarak unutulmasina yol
acmistir. 1970’li yillardan itibaren bir¢cok uluslararasi belgede su¢ magdurla-
rinin korunmasina yonelik tavsiyelere yer verilerek stipheli ve magdur hak-
lar1 arasinda denge gozetilmeye calisiilmistir. Ceza muhakemesinin isleyisin-
de magdurun iradesini dne ¢ikaran, giivenligine 6nem veren ve ikincil mag-
duriyetleri 6nlemeyi hedefleyen uygulamalar, magduru koruyan uygulamalar
olarak kabul edilmektedir. Diinyadaki gelismelere uyumlu olarak Tiirk huku-
kunda da su¢ magdurlarini korumay1 hedefleyen mevzuatta yakin dénemde
onemli gelismeler yasanmistir. Tiim su¢ magdurlarini koruyan genel hiikiim-
lerin yani sira aile i¢i ve kadina karsi siddet magdurlari, orgiitlii su¢ magdur-
lari, terér sugu magdurlari, insan ticareti magdurlar1 ve ¢ocuk magdurlari
korumay1 hedefleyen 6zel diizenlemeler de bulunmaktadir. Bir kisiye suc
magduru sifati verilirken, magduriyet iddiasinin hukuken gercekligi ceza
muhakemesinin ortaya koyacagi maddi gercekle tam anlamiyla anlasilacag:
icin baslangictaki magduriyet iddiasinin gercege uygun olmamasi mimkiin-
diir. Ayrica magdurlardan, kendilerini koruyan kurallara uygun hareket et-
mesi beklenmektedir. Magduriyet iddiasinin gercege aykiriligi veya magdu-
run kasith olarak kendilerini koruyan kurallara aykir1 hareket etmesi halinde
magduru koruma amach yapilan giderlerin riicu edilmesi gerekmektedir.
Hali hazirda su¢ magdurlarina giderlerin riicu edilmesini diizenleyen genel
bir diizenleme olmamasina ragmen bazi kanunlarda magdura riicudan bah-
sedilmektedir. Bu ¢alismayla riicuya iliskin hiikiimler incelenerek su¢ mag-
durlarinin korunmasiyla ilgili uygulamalarin 6énemli bir yonii ele alinacaktir.

Anahtar Kelimeler: Su¢ magduru, magdur, riicu, magdurun korunmasi,
tanik koruma.
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RECOURSE OF THE EXPENSES MADE FOR VICTIM
PROTECTION TO THE CRIME VICTIM

ABSTRACT

Although the concept of victim is a general concept that expresses peo-
ple who have been harmed due to many reasons such as fire, earthquake,
natural disaster, disease, war, social problems such as hate crime, the con-
cept of victim is used to express “crime victim” in criminal law. People
harmed by the crime take the title of “victim” when they report the crime to
the official authorities. The perpetrator-focused public nature of the criminal
procedure has limited the role of crime victim in the process to “reporting
and testimony”. Since the 1970s, many international documents have in-
cluded recommendations for the protection of crime victim, and a balance
has been sought between the rights of suspects and victims. crime victim
protection covers the practices that emphasize the will of the victim in the
functioning of the criminal procedure, attach importance to their safety and
aim to prevent secondary victimization. In line with the developments in the
world, there have been important developments in Turkish law in the recent
period in the legislation that aims to protect the crime victim. In addition to
the general provisions that protect all victims, there are also specific regula-
tions that aim to protect victims of domestic violence and violence against
women, victims of organized crime, victims of terrorism, victims of human
trafficking and child victims. When a person is given the title of victim of
crime, since the legal reality of the claim of victimization will be fully under-
stood by the material truth that will be revealed by the criminal procedure, it
is possible that the claim of victimization at the beginning is not true to the
truth. In addition, victims are expected to act in accordance with the rules
that protect them. In case the allegation of victimization is untrue or the vic-
tim deliberately acts in violation of the rules that protect them, the expenses
incurred for the purpose of protecting the victim must be recoursed. Al-
though there is currently no general regulation regulating the recourse of
expenses to victims of crime, some laws mention recourse to victims. In this
study, an important aspect of the practices related to the protection of vic-
tims of crime will be discussed by examining the provisions on recourse.

Keywords: Crime victim, victim, recourse, victim protection, witness
protectio



BIR SUC POLITIKASI ARACI OLARAK UZLASTIRMA

Ali Sahin KILIC *

OZET

Onarici adalet mekanizmalarindan birisi olan uzlastirma, ceza muhake-
mesinde dnemli bir yer isgal etmekte ve uzlastirmanin uygulama alani giin
gectikce genislemektedir. Uzlastirma, ceza muhakemesi kurumu olmakla
birlikte, sug politikas1 bakimindan da etkili bir arag niteligindedir. Ozellikle,
muhakeme silirecinde ulasilmasi hedeflenen muhakeme siijelerinin birbirleri
ve yargillama makamlari ile aralarindaki etkili iletisim iliskisinin kurulmasin-
da uzlastirma kurumu c¢ok ciddi roller iistlenmektedir. Uzlastirma sonucun-
da, gerceklestirdigi iddia edilen haksizligin dogurdugu sorumlulugu tistlenen
fail ile magdur arasinda bir iletisim kurulmakta ve bu sekilde ceza hukuku
uyusmazligl ¢éziimlenmektedir. Bu yoniiyle uzlastirma, cezaya layik haksiz-
lik tegkil eden birtakim eylemler dolayisiyla, fail ve magdur arasinda bir ileti-
simin kurulmasina ve bu iletisim iliskisinin basarili olmas1 durumunda failin
ceza hukuku sorumlulugundan kurtulmasina y6nelik bir kurumdur. Uzlas-
tirma, bu niteligi ile cezalandirilabilir bir haksizlik niteligindeki eylemi dola-
yisiyla failin cezalandirilmasinin 6niine ge¢mesi itibariyle su¢ politikasiyla
yakin iliski icerisindedir. Nitekim ceza hukukunun normatif yapisi ve sosyal
gercekliginin kesistigi alan niteligindeki suc¢ politikasiyla toplumsal barisin
saglanmasindaki en etkili yolu tespit etmek ve uygulamak amag¢lanmaktadir.
Su¢ politikasinin basarili sayilabilmesinin uyusmazhigin taraflar: ile hukuk
diizeni arasinda dogru bir iletisimin kurulmasina bagh oldugu disiintldu-
glinde, uzlastirma kurumunun etkili bir su¢ politikas1 araci olarak kullanila-
bileceginde kusku bulunmamaktadir. Uzlastirma sonucunda, ceza hukuku
yaptirimlarinin disinda birakilan fail, gerceklestirdigi eylemin cezaya layik
bir haksizlik teskil ettigini anlayabilmekte, bu sekilde hukuk diizeni haksizlik
teskil eden eylemi gerceklestiren kisiye ceza hukuku yaptirimlarina basvur-
maksizin olmasi gerekeni isaret etmis olmaktadir. Bunun yani sira uzlastir-
manin bir diger 6nemli avantaji, magdur veya sugtan zarar goren ile etkili bir
iletisimin kurulmasini saglayarak toplumsal barisin yeniden tesisinde 6nemli
bir rol tistlenmesinde kendini gostermektedir. Bu baglamda, gerceklestirdigi
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haksiz eylemin sorumlulugunu istlenen fail ile iradesine 6nem verilerek
yasadigl magduriyetin hukuk diizenince tanindigini ve onarildigini fark eden
magdurun uzlasmasi, toplumsal barisin saglanmasi bakimindan etkili bir
arag olarak 6ne cikmaktadir. Sagladig1 diger kolayliklarin yaninda bu islev,
uzlastirma kurumunun su¢ politikasi araglar1 igerisindeki yerinin ortaya
konulmasi bakimindan bilyiik 6nem tasimaktadir. Uzlastirma kurumunun,
fail tarafindan gerceklestirilen haksizliga karsi hukuk diizenince verilecek
tepkiler arasindaki yeri ancak sug politikasinin amaclari ve uzlastirma kuru-
munun 6zellikleri dikkate alinarak belirlenebilir. Bu tebligde dncelikle uzlas-
tirma kurumunun 6zelliklerine deginilecek ve ardindan uzlastirmanin ceza
muhakemesindeki yeri ele alinacaktir. Ilerleyen béliimde ise uzlagtirmanin
su¢ politikas: icerisindeki fonksiyonu degerlendirilecektir. Teblig ile uzlas-
tirmaya tabi suclarin alaninin genisletilmesi gibi tartismali hususlarda argii-
man iliretmeye elverisli bir arka planin ortaya konmasi hedeflenmektedir.

Anahtar Kelimeler: Suc Politikasi, Uzlastirma, Onarici Adalet, Ceza Mu-
hakemesi, Alternatif Uyusmazlik Coéziim Yollar1

VICTIM-OFFENDER MEDIATION AS AN INSTRUMENT
OF CRIMINAL POLICY

ABSTRACT

As one of the restorative justice mechanisms, victim-offender mediation
has a significant part in criminal procedure and its application area is widen-
ing constantly. Besides being an institution of criminal procedure, victim-
offender mediation is also an effective instrument for criminal policy. This
instrument takes a vital role in establishing effective communication be-
tween the parties of criminal procedure. In consequence of victim-offender
mediation, a solid communication is being established between the victim
and the offender, and as a result of that the criminal law dispute is resolved.
In this manner, being devoted to establishing a solid communication be-
tween the offender and the victim, victim-offender mediation enables the
offender to avoid criminal sanctions. Hereby, victim-offender mediation has a
close link to criminal policy as it prevents the offender to be punished even
though a punishable act has been committed. Hence, the goal of the criminal
policy, which stands at the intersection between the normative structure of
criminal law and social reality, is to determine and exercise the most effec-
tive measures in order to maintain public peace. Considering that a function-
ing criminal policy ought to establish a solid communication between the
parties of the criminal process and the legal system itself, it is certain that
victim-offender mediation could be used as an instrument of criminal policy.
As a result of a successful victim-offender mediation, the person who is ex-
cluded from criminal liability, could have the opportunity to comprehend the
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wrongfulness of the act committed and thus the legal system signifies what
ought to be without exercising criminal sanctions. Besides, an important
advantage of victim-offender mediation reveals itself by assuming a signifi-
cant role in re-establishment of social order providing a communication with
the victim. In this context, victim-offender mediation seems to be an effective
instrument to establish public peace between the perpetrator who assumes
the wrongfulness of the act committed, and the victim who observes the
harm being recognized and restored by the legal system. In addition to these
advantages that victim-offender mediation provides, this function is of great
significance determining the position of victim-offender mediation among
other instruments of criminal policy. The position of victim-offender media-
tion among other responses of legal system opposing a wrongful act could
only be detected, considering the goals and characteristics of criminal policy.
In this paper, features of victim-offender mediation and its position in crimi-
nal process will be evaluated primarily. After that the function of victim-
offender mediation by the means of criminal policy will be examined. With
this paper, setting out a background which would be suitable for producing
arguments in controversial subjects, such as the extension of application area
of the offender-victim mediation, is aimed.

Keywords: Criminal Policy, Victim-offender mediation, Restorative Jus-
tice, Criminal Process, Alternative Dispute Resolution.






YASAK CiHAZ VEYA PROGRAMLARIN
KOTUYE KULLANILMASI SUCU

Giines OKUYUCU ERGUN *

OZET

Giinlimuzde giderek yayginlasan bilisim suglariyla etkin bicimde miicadele
edilebilmesi, bu suclarin énlenmesi, faillerinin ve delillerinin ortaya ¢ikarilabil-
mesi uluslararasi is birligini zorunlu kilmaktadir. Bu dogrultuda, siber suglara
karsi toplumlarin korunmasini saglamak icin gerekli adimlarin atilmasi, mevzua-
tin kabul edilmesi, uluslararasi is birliginin gelistirilmesi ve ortak bir ceza politi-
kasinin olusturulmasi amaciyla Avrupa Birligi Konseyi Siber Su¢ Sozlesmesi
kaleme alinmis, 2001 yilinda Budapeste’de imzaya acilmis, Tiirkiye tarafindan
2010 yiinda imzalanmis ve 2014 yilinda da ytriirliige girmistir. Siber Sug S6z-
lesmesi taraf devletlere belirli fiilleri i¢c hukuklarinda sug olarak diizenleme yii-
kimliliigh getirmektedir. Bunlardan biri de cihazlarin koétiiye kullanimidir. S6z-
lesme’nin 6. maddesi uyarinca taraf devletlerin cihazlarin koétiiye kullanimini i¢
hukuklarinda sug olarak diizenlenmeleri gerekmektedir. Bu geregi yerine getir-
mek {lizere, Tiirk Ceza Kanunu'na 245/A maddesi eklenerek yasak cihaz veya
programlarin kétiiye kullanilmasi fiilleri Tiirk Ceza Hukuku bakimindan sug
haline getirilmistir. Buna gore, bir cihazin, bilgisayar programinin, sifrenin veya
sair glivenlik kodunun; miinhasiran Tiirk Ceza Kanunu'nun Bilisim Alaninda
Suglar boliimiinde yer alan suclar ile bilisim sistemlerinin arac¢ olarak kullanil-
masl suretiyle islenebilen diger suglarin islenmesi i¢in yapilmasi veya olustu-
rulmasi durumunda, bunlarin imal edilmesi, ithal edilmesi, sevk edilmesi, nakle-
dilmesi, depolanmasi, kabul edilmesi, satilmasi, satisa arz edilmesi, satin alinma-
s1, bagkalarina verilmesi veya bulundurulmasi sug haline getirilmistir. Ne var ki
s0z konusu sugu diizenleyen maddenin bashgindan igerigine kadar birtakim
tartismalari da beraberinde getirdigini gerekir. Anilan sucun bilisim suglar1 ya da
bilisim sistemleri arag olarak islenen suglarla olan iliskisinin, hukuki konusunun,
magdurunun, maddi ve manevi unsurunun ortaya konmasi gerekmektedir. Ozel-
likle “miinhasiran bu Boliimde yer alan suglar ile bilisim sistemlerinin arag ola-
rak kullanilmasi suretiyle islenebilen diger suclarin islenmesi icin yapilmasi veya
olusturulmasi durumunda” ibaresinin manevi unsura mi1 yoksa maddi unsura mi1
dahil oldugu ve bu sugun maddi ve manevi unsurunun neden ibaret bulundugu
belirlenmelidir.
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Anahtar Kelimeler: Bilisim sistemleri, bilisim suglari, bilisim giivenligi,
Siber Sug So6zlesmesi, uluslararasi is birligi

THE CRIME OF MISUSE OF PROHIBITED DEVICES AND
COMPUTER PROGRAMMES

ABSTRACT

An efficient combat against the cybercrimes, which have been steadily
increasing in recent years, and their prevention, as well as the discovery of
criminals and evidence in such crimes, require international cooperation.
Accordingly, the Council of Europe’s Convention on Cybercrime was opened
for signature in Budapest in 2001, signed by Turkey in 2010 and became
effective in 2014, for the purposes of taking the necessary steps to protect
the public against cybercrimes, adopting the required legislation, improving
the international cooperation and establishing a common policy for criminal
matters on these areas. The Convention on Cybercrime requires the member
states to regulate certain acts as crime under their domestic laws, one of such
acts being the misuse of devices. Pursuant to Article 6 of the Convention, the
contracting states are required to regulate the misuse of devices as a crime
under their domestic laws. To comply with such requirement, Article 245/A
was added to the Turkish Criminal Code to penalise the acts of misuse of
prohibited devices and computer programmes as a crime under the Turkish
Criminal Code. Consequently, in the event that a device, computer pro-
gramme, password or similar security code is produced or formed with in-
tent that it be used exclusively for the purpose of committing any of the
crimes regulated under the relevant chapter pertaining to cybercrimes and
other crimes which may be committed through the use of computer systems,
the production, import, distribution, transportation, storage, acceptance,
sale, offer, purchase, making available and the possession of such devices,
computer programmes, passwords or similar security codes are penalised.
On the other hand, the said provision of the Code, including its heading and
content, involves a number of controversies. The relation of the relevant
crime with the cybercrimes or crimes committed through the use of com-
puter systems as well as the legal subject-matter, victims, and the material
and mental elements of such crime deserve further attention. In particular,
whether the statement of “in the event that they are produced or formed
exclusively for committing the crimes regulated under this Chapter and other
crimes which may be committed through the use of computer systems” is
part of the crime’s material or mental element, and the coverage of the mate-
rial and mental elements of such crime should be determined.

Keywords: cyber systems, cybercrimes, cyber security, The Convention
on Cybercrime, international cooperation.



UYUSTURUCU VEYA UYARICI MADDE TiCARETI
SUCLARINA ILiSKiN SORUSTURMA VE
KOVUSTURMALARDA ESAS ALINAN ISTIHBARI
RAPORLARIN DELIL DEGERI

Gékhan OLMEZ ~

OZET

Uyusturucu veya uyarict madde ticareti (TCK m. 188, f. 3) sugu kapsa-
minda yiriitiilen su¢ sorusturmalarinin ¢ok buyiik bir kismi Narkotik Sugclar-
la Miicadele Sube Miidiirliigii ekiplerince ulasilan istihbari bilgilere istinaden
baslatildig1 goriilmektedir. Bu sorusturmalar kapsaminda s6z konusu
istihbari bilgiden hareketle basvurulan arama ve elkoyma koruma tedbirleri
uygulanarak delil elde edilmektedir. Iste uyusturucu madde ticareti suglar
dolayisiyla yiiriitiilen sorusturmalarin temel dayanagi olan ve kovusturma
asamasinda kurulan mahkumiyet hiilkmiinde de esas alinan “istihbari rapo-
run” delil niteligi ve mahkumiyet hilkmiine esas teskil edip edemeyecegi
sorununun delil kavraminin 6zellikleri g6z 6ntine alinarak irdelenmesi bu
calismanin amacini olusturmaktadir.

Istihbari rapor icerigine istinaden baslatilan su¢ sorusturmalari sonu-
cunda diizenlenen iddianamelerde stiphelilerin uyusturucu madde satin ala-
caklart ve bilahare bu maddeyi satacaklarina dair istihbarat raporunun
mevcut oldugu ve yapilan ¢calismalarin s6z konusu rapora istinaden baslatildigi
acikca zikredilmektedir. Bununla birlikte, genellikle s6z konusu istihbari
rapor icerigi durusmaya getirilmemekte ve bu raporun igeriginin savunma
makami tarafindan tartisilmasina imkan taninmamaktadir.

Delil kavrami, muhakemede maddi gercege ulasilmasini saglayan her
tlirli ispat araci olarak tanimlanabilir. Delil ister sorusturma evresinde ister
kovusturma evresinde elde edilmis olsun mutlaka durusmada ortaya konul-
masi1 ve tartisilmasi gerekir. Ceza muhakemesinde serbest delil ilkesi gecerli-
dir. Delil serbestisi, ceza muhakemesinde kural olarak her seyin her seyle
ispatlanabilmesini, her seyin delil olabilmesini ifade eder. Ancak ceza muha-
kemesinde her seyin delil olabilmesi; delillerin bazi 6zelliklerinin bulunma-
dig1 anlamina gelmez. Delillerin ortak 6zellikleri; gercekgilik, akilcilik, erisi-
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lebilirlik, olay1 temsil edicilik, miistereklik ve hukuka uygunluktur. iste uyus-
turucu madde ticareti su¢una dair yargilamalar sonucunda tesis edilen mah-
kumiyet hiikiimlerinde esas alinan “istihbari raporun” delillerin bahsedilen
ozelliklerini tasiy1p tasimadigl sorusunun cevabi ¢elisme ilkesini ve silahlarin
esitligini esas alan bir ceza muhakemesi sisteminde son derece biiyiik 6nem
arz etmektedir.

Muhakemede tartisma konusu edilemedigi icin mevcudiyeti ve giiveni-
lirligi hususunda ciddi stipheler bulunan istihbari raporun olay1 temsil edici
nitelikte oldugu sdylenemez. Yine delilin mistereklik niteligi baglaminda;
delilin iceriginin, hiikmiin ortaya ¢iktig1 diyalektik siirecte muhakemeye kati-
lan herkes tarafindan bilinmesi ve tartisilmasi gerekir. Esasen durusmanin
amaci, delillerin tartisilabilmesi saglamaktir. Durusmaya getirilmemis ve
orada tartisiimamis hi¢cbir delil hitkme esas alinamaz. Hiikiimde degerlen-
dirmeye konu edilen biitiin delillerin mutlaka durusmada ortaya konulmasi
gerekmektedir. Sanik ve sanik miidafisi tarafindan bilinmeyen, durusmaya
getirilmedigi icin gercekligi ve glivenilirligi irdelenemeyen bir hususun “miis-
terek” nitelikte oldugundan bahsedilemez.

Bir ceza yargilamasi sonucunda kurulan mahkumiyet hiikmiiniin gerek-
cesinde mahkumiyete esas alinan delilin giivenilirligi, gercekei olup olmadigi,
hukuka uygun elde edilip edilmedigi agikca gosterilmelidir. Bu itibarla kay-
nagl, ne suretle elde dildigi, usuliine uygun olarak hazirlanip hazirlanmadigi
tartisilamayan istihbari raporun mahkumiyet hiikmiintin gerekcesinde ken-
disine yer bulmasi ceza muhakemesi hukukunun benimsedigi ilkelere aykiri-
lik tegkil etmektedir.

Bilindigi tizere ceza muhakemesinde itham veya tahkik sistemi degil, is-
birligi sistemi gegerlidir. Delil, ispat ve hiikmiin kolektifligi; celisme ilkesinin
muhakemede hayata gecirilmis olmas1 halinde s6z konusu olur. Aksi halde;
hakkinda ileri siiriilen en 6nemli delili inceleme, o delili tartisma imkani ve-
rilmeyen savunma makaminin muhakemeye etkin bir bigimde katilmis oldu-
gundan bahsedilemez. Bu durumda da ceza muhakemesinin adil bir bicimde
gerceklestiginden s6z etmek miimkiin olmaz.

“Istihbari bilginin”; kim tarafindan, ne surette elde edildigi belirtilmeden
ve savunma makami tarafindan incelenmesine, giivenilirliginin sinanmasina
izin verilmeden soyut bir sekilde varlifindan bahsedilerek mevcudiyeti ve
icerik olarak dogrulugu sorgulanamadan ve denetime tabi tutulmadan mah-
kumiyet hitkmiine dayanak teskil etmesi hukuka aykiridir

Anahtar Kelimeler: Uyusturucu madde ticareti, istihbari rapor, delil,
celisme ilkesi, silahlarin esitligi.
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THE EVIDENCE VALUE OF THE INTELLIGENCE REPORTS
THAT ARE TAKEN AS A BASIS IN INVESTIGATIONS AND
PROSECUTIONS ABOUT DRUG OR STIMULANT
TRAFFICKING CRIMES

ABSTRACT

It is seen that the majority of the investigations that are made in scope
of drug or stimulant trafficking crime (TCC Art. 188/3) is started referring to
the intelligence information reached by the Narcotics Branch Office. In scope
of these investigations, the evidence is acquired by the implementation of
search and seizure protection measures with reference to mentioned intelli-
gence information. Herewith the aim of this study is composed as the exami-
nation of the evidence value of “intelligence report”, which is the basic foun-
dation of investigations conducted about drug trafficking crimes and basing
in conviction sentence made in prosecution phase, and the problem whether
“intelligence report” shall be taken as a basis in conviction sentence or not
regarding the properties of evidence term.

In indictments prepared as a result of crime investigations started refer-
ring to the intelligence report content it is clearly mentioned that an intelli-
gence report about the suspects will buy drug and then sell them exists and
practices made are started referring to this report. In addition to that, the
mentioned intelligence report content is not brought to the hearing and not
enabled to be discussed by the defense.

The evidence term may defined as all kinds of proof that ensure to reach
the material fact in procedure. The evidence must be presented and dis-
cussed in hearing either it is acquired in investigation phase or prosecution
phase. In criminal procedure, free evaluation of evidence principle is valid.
The freedom of evidence principle states that in criminal procedure every-
thing may be proved by everything, and everything may be evidence. How-
ever, the fact that everything may be evidence does not mean that the evi-
dence shall not have some properties. The common properties of evidence
are realism, rationalism, accessibility, presentiveness, commonality and
compliance with law. Herewith the answer to the question whether the “in-
telligence report”, taken as a basis in conviction sentences made as a result of
proceedings of drug trafficking crime, carries the mentioned properties of
evidence has a great importance in criminal procedure system which is
based on conflict and equality of arms principles.

The intelligence report shall not be defined as presentive as it is not dis-
cussed in procedure and the reliability of it is so suspicious. Furthermore, in
scope of commonality characteristic of evidence, the content of evidence
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shall be discussed and known by everyone who participates in dialectic
process of sentence making. Essentially the aim of hearing is to discuss the
evidence. Evidence which is not brought to the hearing and not discussed
shall not be taken as a basis to sentence. All evidence subjected to the con-
sideration in sentence must be presented in hearing. A subject -which is not
known by the defendant and its authenticity and reliability can’t be examined
as it is not brought to the hearing- shall not be defined as common.

In the justification of a conviction sentence, the reliability of evidence
taken as a basis in conviction, whether it is real or not and acquired in com-
pliance with law or not shall be shown clearly. In this respect the existence of
intelligence report, which cannot be discussed whether it is prepared duly or
not and how it is acquired, in conviction sentence is contrary to the princi-
ples of criminal procedure.

As it is known, the collaboration system is valid in criminal procedure
despite the accusation or enquiry system. The collectiveness of evidence,
proof and sentence is discussed in when the conflict principle is actualized in
procedure. Otherwise, it shall not be mentioned that the defense is effectively
participated in procedure as the opportunity of examination and discussion
of the most important evidence is not given. In this case, it is not possible to
mention that the criminal procedure is actualized equitably.

It is unlawful to take the “intelligence information” as a basis to convic-
tion sentence without indicating by whom and how it is acquired, the exami-
nation and testing of the reliability by defense, questioning and auditing the
existence and truth of the content.

Keywords: drug trafficking, intelligence report, evidence, conflict prin-
ciple, equality of arms.



UNE BREVE ANALYSE DES CONCEPTS DE “TERREUR”
et “COUPABLE DE TERREUR” DANS LE CADRE DU
DROIT PENAL TURC

Ozgiin OZYUKSEL *

Puisque le concept de terreur a une essence “politique”, la définition de
“terreur” et de “terrorisme” peut varier d'un régime a l'autre, d'une société a
I'autre et d'une époque a l'autre. En effet, celui qui commet un crime pourrait
s’appeler “terroriste” par un régime politique, alors qu’il est appelé “guerilla
/ combattant de la liberté” dans un autre. Donc, dans notre présentation,
évitant d'en faire une nouvelle définition qui est condamnée a étre subjective
et délimitant le cadre de notre analyse de la loi turque n° 3713 relative a la
lutte contre le terrorisme (Terdrle Miicadele Kanunu), on va premierement
traiter la définition du “terreur” donnée dans l'article 1 de la loi n° 3713;
ensuite essayer d’analyser les concepts du “coupable de terreur” et de
l'organisation terroriste” dans le cadre du droit pénal turc.

Dans la législation turque, le concept de “terreur” est défini dans 'article
1 de la loi n°® 3713, pour la premiére fois. Jusqu'en 1991, 'activité de la lutte
contre le terrorisme tombait sous le coup de I'article n°® 765 du Code pénal
turc. Aujourd'hui, tous les crimes de terreur dans la législation turque sont
listés dans les articles 3 et 4 de la loi n® 3713, et les dispositions générales
sont réglées dans l'article 8 et suivantes.

S'il fallait clarifier cette définition complexe, on pourrait dire que les
trois conditions suivantes doivent étre remplies pour considérer un acte
comme “un acte terroriste”:

Le premier élément nécessaire pour considérer un acte comme
“terroriste” est I'élément de “méthode.” Conformément a la disposition, un
acte tombe dans la définition de terreur, a condition qu'il ait été commis par
I'une des moyens de force, violence, pression, intimidation, frustration,
suppression, menace.

Le deuxieme élément nécessaire pour considérer un acte comme “un
acte terroriste” est I'élément d”objective/but”. A cet égard, il est possible de
dire que le législateur turc qui utilise 1'élément “objective/but” en plus de
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I'élément “modus operandis” dans la définition du “terreur” (art. 1) adopte
I'approche mixte. Quand on regarde l'article, on voit qu'il s’agit des six
objectives/buts alternatifs 'un a l'autre. Sous ce rapport, si I'un acte
constituant un crime est commis par 'un des méthodes indiqués au-dessus et
pour 'un de ces six buts, celle-la tombe dans le cadre de l'article 1 de la loi n°
3713: a) Changer l'ordre politique, juridique, social, laic, économique et les
caractéristiques de la République, b) Détruire I'unité inséparable de la nation
et du territoire de I'Etat, ¢) Mettre en danger I'existence de la République de
Turquie, d) Affaiblir, démolir ou saisir 'autorité de I'Etat, e) Mettre fin aux
libertés et droits fondamentaux, f) Détruire I'ordre public, la santé publique
ou la sécurité intérieure et extérieure de I'Etat.

Le dernier élément nécessaire pour considérer un acte comme “un acte
terroriste” est I'élément d”organisation”. D’apres l'article 1, pour considérer
un acte dans le concept de “terreur”, il doit avoir été commis par celui/ceux
qui est/sont membre(s) d'une organisation. Ce que l'on veut dire par
1”organisation” ici est -sans doute- 1”organisation terroriste” mentionnée
dans l'article 7. Puisque le concept de l'organisation terroriste sera analysé
ci-dessous, on souligne ici que 1”organisation” est un élément sine qua non de
la “terreur.”

A cet égard, toutes sortes d’actes criminels qui commis en utilisant les
méthodes (violence-menace) indiquées dans l'article 1 pour les objectifs
montrés et par des membres d’'une organisation terroriste tomberaient dans le
cadre de la définition de “terreur”, selon laloi n° 3713.

Le concept de “criminel/coupable de terreur” est défini dans I'article 2 de
la loi n°® 3713. Ici, on voit que le législateur turc préfére utiliser le terme
“coupable de terreur” au lieu du terme “terroriste” qui est employé en tant
qu’expression diffamatoire/injurieuse dans la langue quotidienne. Selon la
disposition, “celui qui est membre d’'une organisation formée pour atteindre
des objectives/buts indiqués dans l'article 1”, “celui qui est membre d’une telle
organisation et commet un crime pour ces objectifs par lui-méme ou avec des
autres”, et “celui qui -n’est pas un membre, mais- commet un crime au nom de
l'organisation” (art. 2/2) sont considérés “coupable de terreur” dans le cadre
du droit pénal turc.

Mots clés: Terreur, coupable de terreur, terroriste, terrorisme,
organisation terroriste



Ceza ve Ceza Muhakemesi Hukuku 163

A BRIEF ANALYSIS OF THE CONCEPTS OF “TERROR” and
“GUILTY OF TERROR” UNDER TURKISH CRIMINAL LAW

ABSTRACT

Since the concept of terror has a “political” essence, the definition of
“terror” and “terrorism” can vary from one regime to another, from one soci-
ety to another. Indeed, someone who commits a crime may be called a “ter-
rorist” by one political regime, while he is called a “guerrilla/freedom
fighter” in another one. That's why, in our presentation, avoiding making a
new definition which is condemned to be subjective and delimiting the
framework of our study on the analysis of Turkish law n°® 3713 on the fight
against terrorism (Terérle Miicadele Kanunu), we will first deal with the defi-
nition of “terror” given in Article 1 of Law No. 3713, then try to analyze the
concepts of “terrorist” and “terrorist organization” within the framework of
Turkish criminal law.

In Turkish legislation, the concept of “terror” is defined in the first arti-
cle of the Law No. 3713, for the first time. Before 1991, the activity of com-
bating terrorism used to fall under Article No. 765 of the Turkish Penal Code.
Today, all terror crimes in Turkish legislation are listed in Articles 3 and 4 of
Law No. 3713, and the general provisions are regulated in Article 8 et seq.

To clarify this complex definition, it could be said that the following
three conditions must be met in order to consider an act as “a terrorist act”:

The first element to consider an act as “terrorist” is the element of
“method.” According to the provision (art. 1), an act falls within the definition
of terror, provided it was committed by any of the means of force, violence,
pressure, intimidation, frustration, suppression, threat.

The second element to consider an act as “a terrorist act” is the element
of “objective/purpose”. In this respect, it can be said that the Turkish legisla-
tor who uses the element “objective” in addition to the element “modus oper-
andis” in the definition of “terror” (art. 1) adopts the mixed approach. When
we look at the article, we see that these are the six alternative objec-
tives/goals to each other. In this respect, if a criminal act is committed by one
of the methods shown above and for one of these six purposes, this act falls
within the scope of Article 1 of Law No. 3713: a) To change the political, legal,
social, secular, economic order and the characteristics of the Republic, b) To
destroy the inseparable unity of the nation and the territory of the State, c)
To endanger the existence of the Republic of Turkey, d) Weakening, demol-
ishing or seizing the authority of the State, e) Putting an end to fundamental
rights and freedoms, f) Destroying public order, public health or the internal
and external security of the state.
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The last element necessary to consider an act as “a terrorist act” is the
element of “organization”. According to the first article, to consider an act in
the concept of “terror”, it must have been committed by those who are mem-
ber(s) of an organization. What is meant by “organization” here is -
undoubtedly- the “terrorist organization” mentioned in article 7. Since the
concept of terrorist organization will be analyzed below, it is emphasized
here that the “terrorist organization” organization” is a sine qua non of “ter-

”

ror.

In this respect, all types of criminal acts which committed using the
methods (violence-threat) indicated in article 1 for the purposes mentioned
and by members of a terrorist organization would fall under the definition of
“terror “, according to Law No. 3713.

The concept of “guilty of terror” is defined in Article 2 of Law No. 3713.
Here, we see that the Turkish legislator prefers to use the term “terrorist”
instead of the term “terrorist” which is used as a defamatory/offensive ex-
pression in everyday language. According to the provision, “one who is a
member of an organization formed to achieve objectives/goals indicated in
article 1”, “one who is a member of such an organization and commits a crime
for these objectives by himself or with others”, and “one who -is not a member,
but- commits a crime in the name of the organization” (art. 2/2) are consid-
ered “guilty of terror” under Turkish criminal law.

Keywords: Terror, guilty of terror, terrorist, terrorism, terrorist organi-
sation



CEZA YARGILAMASINDA CUMHURIYET SAVCISININ
TARAFSIZLIGI SORUNU

Alp Tolgahan SERTTAS *

OZET

Ceza yargilamasina katilan siijelerden biri olan Cumhuriyet savcisinin
taraf olarak kabul edilip edilemeyecegi hususu doktrinde iizerinde goriis
birligine varilamayan konulardan biridir. Bu konuda doktrinde hemen her
yazar ya farkl goris ileri stirmekte ya da ayni sonuca farkli gerekgelerle
ulagsmaktadir. Cumhuriyet savcisinin yargilamada taraf olarak kabul edile-
meyecegini savunanlar oldugu gibi yargilamanin bir tarafi olarak kabul edil-
mesi gerektigi yoniinde goriis ifade edenler de bulunmaktadir. Taraf olarak
kabul edilmesi gerektigi yoniinde gortis ifade edenler de kendi i¢lerinde sekli
anlamda taraf- maddi anlamda taraf, makam itibariyle taraf- sahs itibariyle
taraf seklinde ayrilmaktadir. Taraf olarak kabul etmeyenler ise Cumhuriyet
savcisinin yargilamanin tarafl degil, maddi gercegin ortaya ¢ikarilmasi husu-
sunda mahkemeye yardim etmesi amaciyla Kanun Koyucu tarafindan gorev-
lendirilmis bagimsiz bir adalet organi oldugu goriisiinii paylasmaktalar. Bi-
lindigi lizere mevzuatimizda Cumhuriyet savcisinin reddine y6nelik bir me-
kanizmaya yer verilmis degildir. Ceza Muhakemesi Kanunu'nda hakim ve
zabit katibinin reddi diizenlenmis ama bu diizenlemelerde Cumhuriyet savci-
sina yer verilmemistir. Yukarida yer verilen gorisler teorik bir tartismadan
ziyade bu noktada énem kazanmaktadir. Zira cumhuriyet savcisini taraf ola-
rak kabul edecek olursak, tarafsiz olmak gibi bir yiikiimliiliigliniin oldugunu
ileri stiremeyecek ve reddini talep edemeyecegiz. Ancak Cumhuriyet savcisi-
nin tarafsiz olmakla yikiimlii oldugunu kabul edecek olursak tarafsizligini
tehlikeye diisiiren durumlarda reddi veya ¢ekinmesini talep edebilmemiz
gerekmektedir. Ceza muhakemesi kanunumuzda Cumhuriyet savcisinin taraf
olup olmamasi ile ilgili dogrudan bir diizenlemeye yer verilmemekle birlikte
Ceza Muhakemesi Kanunu m. 160/2 savciya; siipheli veya sanigin hem lehine
hem de aleyhine olan delilleri toplamayi ve sliphelinin haklarini korumay1 bir
gorev olarak yiiklemistir. Yine 2802 sayili Hakimler ve Savcilar Kanunu m.
46/3'te ve 68/1-b’de hakim ve savcilarin tarafsiz olmalar1 geregi dolayl ola-
rak vurgulanmaktadir. Calismamizda ve sunumumuzda tiim bu hususlar
degerlendirilecek olup, kendi goriisiimiiz gerekgelendirilerek sunulacaktir.

Ars. Gor., Akdeniz Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Anabilim Dali E-
posta: tolgahanserttas@hotmail.com, ORCID ID: https://orcid.org/0000-0003-3423-3921.
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Anahtar Kelimeler: Cumhuriyet savcisi, tarafsizlik, savcinin reddi, ceza
yargilamasi, savcinin davaya bakamamasi.

THE PROBLEM OF IMPARTIALITY OF PUBLIC
PROSECUTOR IN CRIMINAL PROCEDURE

ABSTRACT

Whether the public prosecutor, who is one of the subjects participating
in the criminal proceedings, can be accepted as a party is one of the issues on
which no consensus can be reached in the doctrine. Almost every writer in
the doctrine on this subject either puts forward different views or reaches
the same conclusion for different reasons. While there are those who argue
that the public prosecutor cannot be accepted as a party in the trial, there are
also those who express their opinion that it should be accepted as a party to
the trial. Those who express an opinion that it should be accepted as a party
are also divided as party in the formal sense, party in the material sense,
party in terms of authority and party in person. Those who do not accept it as
a party share the view that the Public Prosecutor is not a party to the pro-
ceedings, but an independent justice body appointed by the Legislator to
assist the court in revealing the material truth. As it is known, there is no
mechanism in our legislation for the rejection of the public prosecutor. The
Criminal Procedure Code regulates the rejection of the judge and the court
clerk, but the public prosecutor is not included in these regulations. The
above-mentioned views gain importance at this point rather than a theoreti-
cal discussion. If we accept the public prosecutor as a party, we will not be
able to claim that he has an obligation to be impartial and we will not be able
to demand its rejection. However, if we accept that the Public Prosecutor is
obliged to be impartial, we should be able to demand rejection or hesitation
in cases that jeopardize his impartiality. Although there is no direct regula-
tion regarding whether the public prosecutor is a party in our Code of Crimi-
nal Procedure, Art. 160/2 to the prosecutor; It is a duty to collect evidence
both in favor and against the suspect or the accused and to protect the rights
of the suspect. Again, Law No. 2802 on Judges and Prosecutors, art. In 46/3
and 68/1-b, it is indirectly emphasized that judges and prosecutors should
be impartial. All these issues will be evaluated in our study and presentation,
and our own opinion will be presented with justification.

Keywords: Public prosecutor, impartiality, rejection of the prosecutor,
criminal proceedings, where a prosecutor is excluded.



TUTUKLAMA TEDBIRINDE “KATALOG SUC” SORUNU

*

Faruk Y. TURINAY

OZET

5271 sayili Ceza Muhakemesi Kanunu'nda tutuklama i¢in ¢esitli kosullar
Ongorilmistiir. Bu kosullardan biri de bir tutuklama nedeninin bulunmasi-
dir. Ne var ki s6z konusu kanun tutuklama nedeni bakimindan tutuklamaya
yol acan sugun tiiriine gére bir ayrim yapmaktadir. Buna gére kanunun ilgili
hiilkmiinde numerus clausus olarak yer verilen “suglarin islendigi hususunda
somut delillere dayanan kuvvetli siiphe sebeplerinin varligi halinde, tutuk-
lama nedeni var sayilabilir”. Bu baglamda 5237 sayili Tiirk Ceza Kanunu’'nda
diizenlenen soykirim, insanliga karsi suglar, gocmen kagake¢ilig, insan ticare-
ti, kasten 6ldlirme, silahla islenmis kasten yaralama, neticesi sebebiyle agir-
lasmis kasten yaralama, iskence, cinsel saldiri, ¢ocuklarin cinsel istismarsi,
hirsizlik, yagma, uyusturucu veya uyarici madde imal ve ticareti, su¢ islemek
amaciyla o6rgiit kurma, devletin giivenligine karsi suclar, anayasal diizene ve
bu diizenin isleyisine kars1 suclarin yani sira bazi 6zel kanunlarda diizenle-
nen belirli suglara doktrin ve uygulamada “katalog su¢” adi verilmektedir.
Kuskusuz “katalog su¢” yonteminin olumsuz 6zelliklerinin yani sira olumlu
ozellikleri de bulunmaktadir. Keza, “katalog su¢” yontemi tutuklamaya da
0zgl degildir; baska baz1 koruma tedbirleri bakimindan da bu y6éntemin be-
nimsendigi goriilmektedir. Ancak tutuklama, diger koruma tedbirlerine ki-
yasla temel hak ve hiirriyetler bakimindan daha fazla sinirlama getiren bir
tedbirdir. Tutuklamayla kisitlanan kisi hiirriyetinin diger temel hak ve hiirri-
yetler arasinda 6zel bir yere sahip oldugu aciktir. Dolayisiyla “katalog sug¢”
yonteminin olumsuz 6zelliklerinin, tutuklama tedbirindeki uygulamaya daha
cok yansidig1 sOylenebilir. Bu cergevede, tutuklama tedbirinde “katalog su¢”
sorununu gerektigi gibi ele almak amaciyla ceza muhakemesi hukukunda
genel olarak “katalog su¢” kavraminin ve tutuklama nedenlerinin mahiyeti,
tutuklama tedbiri bakimindan kanunda dngériilen “katalog su¢”larin ortak ve
farkl ozellikleri, tutuklamada “katalog su¢” yonteminin benimsenmesinin
olumlu ve olumsuz 6zellikleri degerlendirilmelidir.

Anahtar kelimeler: tutuklama, katalog sug, kisi hiirriyeti, koruma ted-
biri, Ceza Muhakemesi Kanunu
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THE PROBLEM OF THE “CATALOGUE CRIME” IN THE
MEASURE OF ARREST

ABSTRACT

The Criminal Procedure Code No. 5271 stipulates various conditions for
arrest. One of these conditions is the existence of a ground for arrest. How-
ever, the code makes a distinction according to the type of crime that led to
the arrest, in terms of the ground for arrest. Accordingly, regarding certain
crimes numerus clausus, the relevant provision of the code states that, “if
there are strong grounds for suspicion based on concrete evidences that the
crimes have been committed, then the ground for arrest may be deemed as
existing”. In this context, genocide, crimes against humanity, smuggling mi-
grants, human trading, killing with intent, intented wounding committed by a
gun, intented wounding which has been aggravated by its result, torture,
sexual assault, sexual abuse of children, theft, aggravated theft, producing
and trading with narcotic or stimulating substances, forming an organization
in order to commit crimes, crimes against the security of the state, crimes
against the constitutional order and the functioning of this order regulated in
the Turkish Penal Code No. 5237, as well as certain crimes regulated in some
special laws are called “catalogue crimes” in doctrine and practice. Undoubt-
edly, the “catalogue crime” method has positive features as well as negative
features. Likewise, the “catalogue crime” method is not specific to arrest; this
method is also adopted in terms of some other measures of protection. How-
ever, arrest is a measure that imposes more restrictions on fundamental
rights and freedoms compared to other protection measures. It is clear that
the personal liberty restricted by arrest has a special importance among
other fundamental rights and freedoms. Therefore, it can be said that the
negative features of the “catalogue crime” method are more reflected in the
practice in the measure of arrest. In this framework, in order to properly
approach the problem of the “catalogue crime” in the measure of arrest, the
nature of the concept of the “catalogue crime” and the grounds for arrest in
criminal procedure code, the common and different features of the “cata-
logue crimes” stipulated in the code in terms of the measure of arrest, the
positive and negative aspects of adopting the method in the measure of ar-
rest should be evaluated.

Keywords: arrest, the catalogue crime, personal liberty, measure of
protection, Criminal Procedure Code.



UYUSTURUCU VE UYARICI MADDE IMAL VE
TICARETI SUCUNA TESEBBUS HALINDE
YAPTIRIMIN BELIRLENMESi SORUNU

Ercan YASAR *

OZET

Tiirk Ceza Kanunu’'nun 35. maddesinin 2. fikrasinda yer verilen tesebbiis
diizenlemesine gore tesebbiis dolayisiyla hiikmedilebilecek ceza miktarlari
agirlastirilmis miiebbet ve miiebbet hapis cezalar1 gerektiren suglar icin be-
lirli y1l aralifinda olmak zorundadir. Mutlak cezalar olan agirlastirilmis mii-
ebbet hapis cezasinda bu siireler 13 yildan 20 yila kadar olabilmekteyken
miiebbet hapis cezasinda bu siire 9 yildan 15 yila kadar olabilmektedir. Mii-
ebbet cezalar1 gerektiren suclarda hakim tesebbiis dolayisiyla hapis cezalari-
na hiilkmedecekse bu araliklar icinde bir cezaya hiikmetmek zorundadir.
Siireli hapis cezalari i¢in aralik ceza belirlemesine gitmeyen kanun koyucu %
ila 34 oranlar1 arasinda indirim uygulanmasini 6ngérmiistiir. Somut olayda
meydana gelen zarar veya tehlikenin durumuna gore hakim stireli hapis ce-
zasina yukarida belirlenen oranlar araliginda bir indirim uygulayip sonug
cezay1 belirleyecektir. Bu sekilde bir diizenleme uygulanabilir oldugu gibi
kanun koyucunun TCK'’y1 diizenleme mantigiyla da uyumludur.

Uyusturucu ve uyarict madde imal ve ticareti gibi birtakim suclar karsili-
ginda ongoriilen siireli hapis cezalar1 kanun koyucu tarafindan TCK'nin ilk sis-
tematiginin disina ¢ikilmak suretiyle agirlastirilmis olduklarindan uygulamada
tesebbiis dolayisiyla kusurla orantili ceza ilkesine aykiri cezalarin verildigi go-
riilmektedir. Oyle ki agirlastirilmis miiebbet yahut miiebbet hapis cezalarim
gerektiren bir suga tesebbiis dolayisiyla verilebilecek azami cezalardan daha agir
cezalara streli hapis cezasi gerektiren suclarda hitkkmedildigi goriilmektedir.

Tesebbiis baglaminda verilebilecek cezalarin miiebbet ve agirlastiriimig
miiebbet gerektiren hallerden daha agir sekilde ortaya ¢ikmasinin sebebi
ilgili stireli hapis cezasi gerektiren bu suclarda sonradan yapilan degisiklikler
ve miiebbet ve agirlastirilmis miiebbet gerektiren suclara tesebbiiste ceza-
larda azami siireler belirlenmisken, siireli hapis cezalarinda azami bir siire-
nin belirlenmemis olmasidir. Bu ¢alisma ile siireli hapis cezasi gerektiren

Dr. Ogr. Uyesi, Erzincan Binali Yildirim Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muha-
kemesi Hukuku Anabilim Dali. ercanyasar279@gmail.com https://orcid.org/0000-0001-
9076-6795
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uyusturucu ve uyarici madde imal ve ticareti sugunun tesebbiis asamasinda
kalmasi halinde faile verilecek cezanin bir {ist sinirinin olup olmadigini tespit
etme ve mevcut halin ceza hukukuna hakim ilkelerle ortiisiip 6rtiismedigini
degerlendirme amaglanmaktadir.

Anahtar Kelimeler: Tesebbiis, Yaptirim, Cezanin Belirlenmesi, Cezanin
Bireysellestirilmesi, Uyusturucu ve uyarici madde imal ve ticareti sugu

DETERMINATION OF PUNISHMENT BY ATTEMPTING A
CRIME OF PRODUCTION AND TRADE OF NARCOTICS AND
PSYCHOTROPIC SUBSTANCES

ABSTRACT

According to the attempt regulation in Paragraph 2 of Article 35 of the
Turkish Criminal Code, the penalty that may be imposed for the attempt
must be within a range of certain years requiring an aggravated life impris-
onment and imprisonment for life. While these sentences range for aggra-
vated life imprisonment between 13 to 20 years is, it is for life imprisonment
penalty between 9 to 15 years. If the judge imposes prison sentences for
attempted offenses requiring life imprisonment, he must decide on a sen-
tence within these time limits. Unlike life imprisonment, attempting a crime,
which requires time penalties, the perpetrator get a reduction by % to 34.
Depending on the level of damage or danger in the specific commit, the judge
will reduce the prison sentence in the rates specified above and set the final
penalty. Such a regulation is not only applicable, but also compatible with the
ratio of the legislator for the regulation of the TPC.

Since the prison sentences for crimes such as Production and Trade of
Narcotics and Psychotropic Substances have been increased by the legisla-
ture beyond the first system of the TPC, it is apparent that in practice the
punishment for attempted crime doesn’t fit the crime. In fact, attempted
crimes requiring term imprisonment can have penalties more severe than
for attempting a crime requiring an aggravated sentence of life imprison-
ment or life imprisonment.

The reason why the penalties that can be imposed in connection with at-
tempt could be more severe than the life imprisonment and aggravated life
imprisonment is because of the unsystematic changes later made by legisla-
ture. The purpose of this study is to clarify whether there is an upper limit to
the punishment of the offender when the crime of Production and Trade of
Narcotics and Psychotropic Substances, which requires a term imprison-
ment, remains at the attempt stage, and to assess whether the current situa-
tion overlaps with the principles prevailing in criminal law.

Keywords: Attempt, Sanction, Determination of Punishment, Individu-
alisation of Sentencing, Crime of Production and Trade of Narcotics and Psy-
chotropic Substances.



AKADEMIK PERSONEL HAKKINDA
CEZA SORUSTURMASI

*

Ozge Ceren YAVUZ KILIC

OZET

Anayasanin 129'uncu maddesinin birinci fikrasina gére, memurlar ve
diger kamu gorevlileri Anayasaya ve kanunlara sadik kalarak faaliyette bu-
lunmakla yiikiimliidiirler. Aynt maddenin altinc1 fikrasinda memurlar ve
diger kamu gorevlileri hakkinda isledikleri iddia edilen suglardan 6ttirii ceza
kovusturmasi agilmasi, kanunla belirlenen istisnalar disinda, kanunun gos-
terdigi idari merciin iznine bagh kilinmistir. Bu diizenlemenin sebebi, kamu
hizmetlerinde stirekliligi saglayabilmektir. 4483 sayili Memurlarin ve Diger
Kamu Gorevlilerinin Yargilanmasi Hakkinda Kanun, Anayasanin 129uncu
maddesinin getirdigi ilgili diizenlemeye uygun olarak, memurlar ve diger
kamu gorevlileri hakkinda yiirtitiilen ceza sorusturmalarinda uygulama alan
bulmaktadir. Keza, Yiiksekogretim kurumlarinin 2547 sayih Yiiksekogretim
Kanununa tabi akademik personellerinin gorevleri dolayisiyla ya da gorevle-
rini yaptiklarn sirada isledikleri suglar dolayisiyla, bu kisilerle ilgili olarak
yuritilecek ceza sorusturmalarinda, 2547 sayil1 Yiiksekdgretim Kanunu'nun
53’lincii maddesinde diizenlenen usul uygulanir. Bu diizenleme ile akademik
personeller hakkinda 6zel bir ceza sorusturmasi usulii ortaya koyulmustur.
S6z konusu 53’lincli maddede diizenlenmeyen bir husus bulundugu takdirde
ise 4483 sayili Memurlar ve Diger Kamu Gorevlilerinin Yargilanmasi Hakkin-
da Kanun uygulama alani bulur. Bu baglamda gerek 4483 sayili Memurlar ve
Diger Kamu Gorevlilerinin Yargilanmasi Hakkinda Kanun gerekse 2547 sayil
Yiiksekogretim Kanunun 53’{incli maddesinin c fikrasi, Anayasanin 129’uncu
maddesinin altinc1 fikrasina uygun olarak, genel ceza sorusturmalarindan
ayrisir. Buna karsin yiliksekogretim kurumlarinda goérev yapan akademik
personellerin isledikleri suc¢lardan gorevleriyle ilgili olmayanlarla ve gorev-
lerini yerine getirdikleri zaman disinda kalan stirede isledikleri suglarla ilgili
olarak 2547 sayili Yiiksekogretim Kanunu uygulama alani bulmaz. Bu du-
rumlarda ceza sorusturmalarinda kural olarak uygulanan 5271 sayili Ceza
Muhakemesi Kanununun uygulanmasi gerekir. Calismada, ylksekogretim
kurumlarinda gérev yapan 2547 sayili Yiiksekogretim Kanununa tabi aka-

* Ars. Gor., Necmettin Erbakan Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Huku-
ku Anabilim Dali, ocyavuz@erbakan.edu.tr, ORCID ID: 0000-0002-0139-3999.
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demik personellerin gorevleri dolayisiyla ya da gérevlerini yerine getirdikle-
ri sirada isledikleri su¢lardan dolay1 haklarinda yiiriitiilecek 6zel usule tabi
ceza sorusturmasi siireci ele alinmistir.

Anahtar kelimeler: Akademik personel, ceza sorusturmasi, ceza muha-
kemesi, 6zel sorusturma usuli, yliksekogretim kurumu.

CRIMINAL INVESTIGATION OF ACADEMIC STAFF
ABSTRACT

According to Turkish Constitution sub-article 1 of article 129, civil ser-
vants and other public officials must act in the direction of Turkish Constitu-
tion and laws. In the sub-article 6 of same article, allegation-based criminal
investigation of civil servants and other public officers is qualified for the
permission of related administrative agency that law states. The cause of this
execution is to maintain continuity in the public services. 4483 numbered
law that is about the Trial of Civil Servants and Other Public Officials finds its
application place in the field criminal investigations which are about civil
servants and other public officials, in favor of the execution which the article
129 of Turkish Constitution brought. The procedure regulated in article 53 of
the Higher Education Law numbered 2547 is applied in the criminal investi-
gations to be carried out against the academic staff of higher education insti-
tutions who committed crime related to their duties or during their duties.
With this article, a special criminal investigation procedure has been regu-
lated for academic staff. If there is an issue which is not regulated in the arti-
cle 53 in question, the Trial of Civil Servants and Other Public Officials Law
numbered 4483 is applied. In this context, both the Trial of Civil Servants and
Other Public Officials Law numbered 4483 and Higher Education Law num-
bered 2547 sub-article c of article 53, differ from the general criminal inves-
tigations, in favor of Turkish Constitution sub-article 6 of article 129. On the
other hand, the Higher Education Law number 2547 does not apply to the
crimes committed by higher education institutions’ academic staff, that are
not related to their duties and crimes they commit during the period other
than the time they perform their duties. In these issues the Criminal Proce-
dure Code numbered 5271, which is applied as a rule in criminal investiga-
tions, applies. In this study, the process of criminal investigation subject to a
special procedure to be carried out against the academic staff subject to the
Higher Education Law numbered 2547 who committed crime related to their
duties or during their duties was discussed.

Keywords: Academic staff, criminal investigation, criminal procedure,
special investigation procedure, higher education institution.



ULUSAL YARGI YETKISININ DEVRI - BiR ADLI
iSBIRLIGI SEKLI IKILEMINDE “SORUSTURMA VEYA
KOVUSTURMANIN YABANCI BiR DEVLETE
DEVREDILMESI” MESELESI

Ahmet Can YAZGI *

OZET

1982 tarihli Tiirkiye Cumhuriyeti Anayasasi’'na gore devletin sahip ol-
dugu ulusal yargi yetkisi, millet egemenliginin bir tezahiirii niteligindedir.
Nitekim Anayasa'nin 9. maddesinde yargi yetkisinin, Tiirk Milleti adina yargi-
lama yapan bagimsiz ve tarafsiz mahkemeler tarafindan kullanilabilecegi
ifade edilmistir. Bu dogrultuda, kim tarafindan islenmis olduguna bakilmak-
sizin Tirkiye’de islenen suglar bakimindan yargilama yetkisi, bagimsiz ve
tarafsiz Tiirk Mahkemeleri'ne aittir. Bu yetki devredilemez.

Tiirkiye’de islenen suglar bakimindan vatandaslik ve benzeri sebeplerle
baskaca devletlerin de yarg: yetkisinin bulunuyor olmasi Tirkiye'nin yarg:
yetkisinin paylasildigi anlamina gelmeyecektir. Kural ve tabi olan Tiirkiye’'de
suc¢ isleyen bir kisinin Tlirk Mahkemelerince yargilanmasidir. Kisi Tiirkiye’de
bulunamiyorsa, ilgili devletlerle irtibata gecilerek mevcut sorusturma veya
kovusturma g¢ergevesinde yargilanmak iizere Tiirkiye’ye iadesi saglanmahdir.
Bu da yapilamiyorsa, ilgili devletlerle adli isbirligi yapilarak sorusturma veya
kovusturmanin sonuglandirilmasi ya da verilen mahk@miyet kararlarinin
yerine getirilmesi saglanmalidir. Yargilama faaliyetinin sonugsuz kalmamasi
adina yapilabilecek son care ise mevcut sorusturma veya kovusturmanin
yabanci devlete devredilmesidir.

Bu teorik cercevede, bir adli isbirligi sekli olarak sorusturma veya ko-
vusturmanin yabanci bir devlete devri miiessesesi irdelenmelidir. S6z konu-
su miiessese hakkinda 6706 sayil Cezai Konularda Uluslararasi Adli s Birligi
Kanunu'nda ayrintili diizenlemelere yer verilmistir. Buna gore, Kanun ve
milletlerarasi anlasmalar, bir anlasmanin bulunmamasi ihtimalinde miiteka-
biliyet ilkesi, uyarinca Tiirkiye’de yliriitiilen sorusturma veya kovusturmala-
rin yabanci devletlere devredilebilecegi hiikiim altina alinmistir. Ancak bu
devir islemi baz1 kosullarin gerceklesmesi halinde miimkiin olabilecektir. Bu

* Ars. Gor., OMU Ali Fuad Basgil Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim
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kapsamda ya silipheli veya sanmigin yabanci devletin vatandasi olmasi nede-
niyle Tiirkiye’de hazir bulundurulamiyor olmasi ya da adli yardimlasma yo-
luyla siipheli veya sanigin savunmasinin alinamiyor olmasi gerekir. Sayilan
kosullar altinda yargilamanin siirdiiriilemiyor olmasi nedeniyle adli merciler
tarafindan hazirlanan devir talebi Adalet Bakanligi'nin onayi ile birlikte ilgili
devlete gonderilir. Devir talebinin kabul edilmesi halinde sorusturma asama-
sindaki dosyalar bakimindan kosullarina bakilmaksizin kamu davasinin
acilmasinin ertelenmesi, kovusturma asamasindaki dosyalar bakimindan ise
durma karari verilir. Yabanci adli merciler tarafindan devralanin sorusturma
dosyalarinda dava ag¢ilmasi durumunda kovusturmaya yer olmadigi, kovus-
turma dosyalarinda ise verilecek mahktmiyet karari ile birlikte diisme karari
verilecektir. Devralinan dosyalar bakimindan dava agilmama veya mahk{mi-
yet karari disinda bir karar verilme durumlarinda ise buna iliskin kararlarin
gerekceleri degerlendirilerek sorusturma veya kovusturmaya devam edilebi-
lecektir. ilgili yabanci devletin, sorusturma veya kovusturmanin devrinin
kabuliine iliskin kararindan vazgectigini bildirmesi veya devredilen sorus-
turma veya kovusturmanin saglikli bir sekilde ytriitiilmediginin Adalet Ba-
kanliginca ilgili adli mercilere bildirilmesi halinde de sorusturma veya kovus-
turmanin yiriitilmesine devam edilecektir. Ayrica Tiirk Ceza Kanunu’nun
yabanci iilkede hiikiim verilmesi baslikli 9. maddesinin emredici hitkkmii uya-
rinca Tiirkiye'de isledigi suctan dolay1 yabanci tlilkede hakkinda hiikiim ve-
rilmis olan kimsenin Tiirkiye'de bulunmasi halinde yeniden yargilanacag: da
goz ard1 edilmemelidir. Pek tabi ki ayni suctan dolay1 Tirkiye'de gerceklesti-
rilecek bu yargilama neticesinde verilecek cezadan, 6nceki ozgiirliikten yok-
sun kalinan siire mahsup edilecektir.

Sonuc itibariyle sorusturma veya kovusturmanin yabanci bir devlete
devri miiessesesi, kendi icerisinde bir¢ok kosulu barindiran bir adli isbirligi
sekli olarak ele alinmahidir. Bu miiesseseyi dogrudan ulusal yarg: yetkisinin
ikinci bir devlete devri olarak nitelendirmek yanlis olacaktir. Zira, her tiirli
ihtimalde dahi Tiirkiye’'nin yarg: yetkisinin tiimden devri ya da sorusturma
veya kovusturmadan nihai olarak el ¢ekilmesi gibi bir durum séz konusu
degildir. Devir siireci ve sonrasi dinamik bir sekilde kurgulanmistir. Nere-
deyse her agsamada Tiirk Mahkemeleri'nin yargi yetkisi devreye girebilmek-
tedir. Bu bakimdan s6z konusu miiesseseyi, islenen hicbir sugun cezasiz kal-
mamasinl saglamaya yonelik olarak gelistirilen cezai konulara iliskin adli
isbirligi yontemlerinden biri olarak degerlendirmek dogru bir bakis agisi
olacaktir.

Anahtar Kelimeler: Adli Isbirligi, 6706 Sayih Kanun, Sorusturmanin
veya Kovusturmanin Devri, Ulusal Yarg: Yetkisi, Tiirk Ceza Kanunu'nun Uy-
gulama Alani.
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AMONG THE DILEMMA TRANSFERRING OF NATIONAL
JURISDICTION AND JUDICIAL COOPERATION “THE ISSUE OF
“TRANSFERRING INVESTIGATION AND PROSECUTION
TO A FOREIGN STATE”

ABSTRACT

According to the Constitution of The Republic of Turkey (1982), the
government’s national authority of judgment; is the manifestation of national
sovereignty. Thus, the 9t article of the Turkish constitution mentioned that
the judgmental authority is used in the name of all Turkish nations by the
independence courts. Due to this, crimes committed in Turkey do not matter
who they are done by; the judicial authority belongs to Turkish courts. This
authority is not transferable.

Other states may also have jurisdiction for citizenship and similar rea-
sons for crimes committed in Turkey, but this situation will not mean that
Turkey's jurisdiction is shared. As a rule, and naturally, if a person commits a
crime in Turkey, he should be punished in Turkey. If the one is not in Turkey,
the government could be able to ask their countries for giving the one for
investigation and prosecution procedures to Turkey’s government. If can not
do this, should be joined into judicial cooperation for investigation and
prosecution or punishment of the criminal. As the last option of guilty not
being without punishment, the government can transfer the judgmental au-
thority to a foreign court.

Within this theoretical framework, transferring an investigation or
prosecution to a foreign state as a form of judicial cooperation should be
examined. Regarding this issue, detailed regulations have been included in
the International Judicial Cooperation Law on Criminal Matters No. 6706.
According to this, it is possible that investigations or prosecutions conducted
in Turkey can be transferred to foreign states by the laws, international
agreements, and the principle of reciprocity in the absence of an agreement.
But this transfer process will be possible if there are certain conditions.
These conditions are: due to their citizenship, suspicious or accused person
is not found in Turkey or cannot take the defense by the judicial cooperation.
In these conditions, the transferring requirement is to be sent from judicial
authorities with the confirmation of the Ministry of Justice to a foreign coun-
try. If the transfer request is accepted, it is decided to postpone the case re-
gardless of the circumstances regarding the files at the investigation stage. As
for the files at the prosecution stage, it is decided to stop the case. When the
foreign court takes over the files, it should decide not to prosecute during the
investigation stage, and it should be decided to drop the file during the
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prosecution stage. For the transferred files, if the court decides to drop the
case or does not conduct any investigation, the reasons for these decisions
are recognized, and the investigation or prosecutions could be progressed.
The investigation or prosecution will continue if the relevant foreign state
abandons its decision to accept the transfer of the files or the Ministry of
Justice finds out that the transferred investigation or prosecution has not
been carried out correctly. In addition, according to the Turkish Criminal
Law, article 9 should not be ignored that if a person is punished in a foreign
country and found in Turkey again, the person will be judged in a Turkish
court. Of course, the former punishment will be offset in the second judg-
ment in the court of Turkey.

In conclusion, transferring procedures with all the conditions and regu-
lations should be examined like judicial cooperation. Study this procedure
like transferring the judicial authority directly to a second country is not
correct. Because in every condition, there is no such thing as a complete
transfer of Turkey's jurisdiction or a final withdrawal from an investigation
or prosecution. The process during and after the transfer has been dynami-
cally fictionalized. We can talk about that Turkish judicial authority can come
into play at almost every stage of the process. In this regard, it would be a
correct point of view to consider the concept in question as one of the meth-
ods of judicial cooperation on criminal issues developed to ensure that no
crime committed goes unpunished.

Keywords: Judicial Cooperation, Law No. 6706, Transferring Investiga-
tion and Prosecution, National Jurisdiction, Application Area of Turkish Penal
Code.



MODERN BEYIN (NOROBIiLIM) ARASTIRMALARI
SONUCU ELDE EDILEN BULGULARIN CEZA HUKUKUNA
ETKISI: CEZA HUKUKUNDA NOROFIZYOLOJIK
DETERMINIZM TARTISMALARI

Mehmet Emre YILDIZ *

OZET

Ceza hukukunda sorumlulugun temelini failin sugu isleme iradesi olus-
turmaktadir. Kisi, bir ceza normunu ihlal etmeyen davranis: sergileme konu-
sunda imkan ve iktidara sahip olmasina ragmen, yine de haksiz davranisi
gerceklestirmesi nedeniyle kusurlu addedilmekte ve sorumlu tutulmaktadir.
Hakli olan ile haksiz davranis arasinda hakli davranis yoniinde se¢im yapma,
bu yonde motivasyon olusturma, davranislarini hukuk kurallarinin emrettigi
yonde diizene sokma gibi hususlar ceza hukukunda kusur ve kusurluluk ko-
nusu ile iligkilidir.

Modern ceza hukuku sistemlerinin gegerli oldugu tilkelerde herhangi bir
zihinsel anormallige sahip olmayan, yetiskin her bireyin davranislarini ceza
normunu ihlal etmeyecek sekilde diizene sokmaya ehil oldugu ve bu yonde
iradesini olusturmak konusunda 6zgiir oldugu varsayimindan hareket edil-
mektedir. Hukuk diizenince tartismasiz olarak varligi kabul edilen failin s6z
konusu bu “0zgiir iradesi”, modern beyin arastirmalar1 sonucu elde edilen
bulgularla tartismaya agilmigtir. Ozellikle nérobilimci Benjamin Libet ve onun
arastirmalarini takip eden birtakim noérobilimciler tarafindan gerceklestiri-
len bir dizi deneyin sonugclarindan hareketle 6zgiir iradeyle karar verme
inancinin aslinda bir yanilsamadan ibaret oldugu, gercekte eylem kararlari-
nin beyindeki limbik sistem tarafindan verildigi savunulmustur.

Norobilimler ¢cergevesinde gerceklestirilen ampirik (deneysel) ¢alisma-
lar sonucu elde edilen bulgular ceza hukukunda sorumluluk kavramui ile dog-
rudan iligkilidir. Ceza sorumlulugunun dogmasi i¢in olmazsa olmaz sart olan
kusur unsurunun igerisinde yer alan “kacinilabilirlik”, “baska tiirlii hareket
edebilme”, “davranislarini yénlendirebilme/kontrol edebilme” gibi kavram-
lar, failin 6zgiir irade ile eylem karar verdigi varsayiminin hukuki alanda
somutlasmis halini yansitmaktadir. Bu nedenle failin eyleminin 6zgiir bir

* Ars. Gor. Dr., Cukurova Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku
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karara dayanmadiginin norobilimler temelinde ispatlanmis olmasi halinde,
ceza hukukunda kusur isnadinin konusu da tartismali hale gelecektir.

Gergeklestirilen norobilim ¢alismalari sonucu elde edilen tecriibeler ne-
deniyle giincel ceza hukuku uygulamasinda yer alan kusur ve kusur yetenegi
kavramlarinin savunulabilir nitelikte olmadig1 tezi giin gectikce artan sekilde
taraftar bulmaktadir. Taninmis beyin arastirmacilar1 Wolf Singer, Wolfgang
Prinz ve Gerhard Roth ¢agdas beyin arastirmalarinin aslinda ceza hukukuna
hakim olan kusur ilkesinin icinde barindirmis oldugu, failin eylem aninda
haksiz olan davranis yerine hukuka uygun olani tercih etmesi, buna karar
vermesi ve bu yonde davranmasi seklindeki dayanagin gecersiz oldugunu
kanitladigini savunmaktadir.

Ceza hukuku literatiiriinde belirtilen sekilde néronal/nérofizyolojik de-
terminizmin ampirik (deneysel) anlamda kanitlanmis olmasi halinde, ceza
hukuku i¢in hangi sonuglar1 getirecegi yoniinde ¢arpici degerlendirmelerde
bulunulmustur. Bu degerlendirmelere gore, modern beyin arastirmalari so-
nucunda hakl ve haksizlik konusunda 6zgilir kararin miimkiin olmadiginin
ispatlanacak olmasi, ceza hukukunun sonu anlamindadir. Yine bu degerlen-
dirmeler cercevesinde insanlarin davranislarinin belirli oldugunun bilimsel
olarak ispatlanacak olmasi halinde, gecerli ceza hukukundan sadece bir vira-
ne yi18in geriye kalacagl ve irade o6zglrliigiiniin reddedilmesi durumunda
tutarl bir sekilde tamamen giivenlik tedbiri hukukunun kabullenilmesi gere-
kecegi ifade edilmektedir. Nitekim ceza hukukunda kanitlanmis bir determi-
nizm anlayisinin “ceza hukukunun 6liim fermani” olacagi belirtilmektedir.

Ote yandan ceza hukukunda kusur ilkesi icerisinde bulunan ézgiir irade
ile karar verme anlayisinin indeterminizm anlaminda irade o6zgiirliigline
isaret etmesinin zorunlu olmadig1 goériisleri de savunulmaktadir. Bu gortisle-
re gore, cezanin 6nleme amacina yonelen islevsel bir kusur anlayisi ¢erceve-
sinde kusur isnadinin temellendirilebilmesi miimkiindiir. Benzer sekilde bu
konuda determinizm ve indeterminizmin ispatlanamayacak olmasindan ha-
reketle agnostik (bilinmezci) goriisler de ileri siirtilmektedir. Bildirinin igeri-
gini norobilim arastirmalar1 sonucu elde edilen bulgular temelinde ceza so-
rumlulugunun nasil kurgulanabilecegi konusu olusturmaktadir.

Anahtar Kelimeler: norobilimler, ceza sorumlulugu, kusur, determi-
nizm, Libet deneyi, irade 6zgiirliigii
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THE IMPACT OF FINDINGS FROM MODERN BRAIN
(NEUROSCIENCE) RESEARCH ON CRIMINAL LAW:
DISCUSSIONS OF NEUROPHYSIOLOGICAL
DETERMINISM IN CRIMINAL LAW

ABSTRACT

The basis of responsibility in criminal law constitutes the will of the
perpetrator to commit the crime. Although the person has the opportunity
and power to exhibit behavior that does not violate a penal norm, he is still
considered faulty and held responsible for committing the wrongful behav-
ior. Issues such as making a choice between right and wrong behavior, creat-
ing motivation in this direction, and arranging their behavior in the direction
ordered by legal rules are related to the subject of fault and culpability in
criminal law.

In countries where modern criminal law systems are valid, it is assumed
that every adult individual who does not have any mental abnormality is
capable of regulating his behavior in a way that does not violate the penal
norm, and is free to form his will in this direction. This “free will” of the per-
petrator, whose existence is unquestionably accepted by the legal order, has
been subject to discussion with the findings obtained as a result of modern
brain research. Based on the results of a series of experiments carried out by
neuroscientist Benjamin Libet and some neuroscientists following his re-
search, it has been argued that the belief in making decisions with free will is
actually an illusion, and that action decisions are actually made by the limbic
system in the brain.

The findings obtained as a result of empirical (experimental) studies
conducted within the framework of neurosciences are directly related to the
concept of responsibility in criminal law. Concepts such as “avoidability”,
“acting otherwise”, “directing/controlling their behavior”, which are included
in the element of fault, and form an indispensable condition for the emer-
gence of criminal responsibility, reflect the legal embodiment of the assump-
tion that the perpetrator decides to act with free will. Therefore, if it is
proven on the basis of neuroscience that the perpetrator's action is not based
on a free decision, concept of criminal charge in criminal law will also be-
come controversial.

Due to the experiences gained as a result of neuroscience studies, the
thesis that the concepts of fault and fault ability in the current criminal law
practice are not defensible, finds support increasingly day by day. Well-
known brain researchers Wolf Singer, Wolfgang Prinz and Gerhard Roth ad-
vocate that contemporary brain studies have proven the basis of the princi-
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ple of fault that dominates the criminal law, that the perpetrator prefers the
lawful one instead of the faulty one at the time of the action, decides on it and
acts in this direction is invalid.

Striking evaluations have been made about what consequences it would
bring for criminal law in case neuronal/neurophysiological determinism is
proven empirically as stated in the criminal law literature. According to these
evaluations, the fact that modern brain research will prove that a free deci-
sion about right and wrong is not possible means the end of criminal law.
Again, within the framework of these evaluations, it is stated that if it is to be
scientifically proven that people's behaviors are determined, only a pile of
ruins will remain from the current criminal law, and if the freedom of will is
denied, the law of security measures will have to be adopted in a consistent
manner. As a matter of fact, it is stated that a proven understanding of de-
terminism in criminal law will be the “death sentence of criminal law”.

On the other hand however, it is argued that the understanding of deci-
sion making with free will, which is included in the principle of fault in
criminal law, does not necessarily point to freedom of will in the sense of
indeterminism. According to these views, it is possible to base the accusation
of fault within the framework of a functional fault understanding aimed at
preventing punishment. Similarly, agnostic views are put forward, based on
the fact that determinism and indeterminism cannot be proven. The content
of the paper is about how criminal responsibility can be constructed on the
basis of the findings obtained as a result of neuroscience research.

Keywords: neurosciences, criminal responsibility, fault, determinism,
Libet experiment, freedom of will.



SORUSTURMA EVRESINDE GOREV YAPAN
HAKIMIN AYNI iSTE KOVUSTURMA EVRESINDE
GOREV YAPMASININ HAKiMiN TARAFSIZLIGI
BAKIMINDAN DEGERLENDiRILMESI

Fatih YURTLU *

OZET

Tiim ¢agdas ceza muhakemesi kanunlarinda oldugu gibi 5271 sayil Ce-
za Muhakemesi Kanunu da hakimlerin tarafsizligini saglamak amaciyla gesitli
glivenceler getirmistir. Bu giivenceler; hakimin davaya bakmaktan yasak-
lanmasi, hakimin reddi ve ¢ekinmesi olarak siralanabilir. Ceza Muhakemesi
Kanunu’'nun 22. maddesinde “hdkimin davaya bakmayacagi haller” diizen-
lenmistir. Bu diizenlemeyle hakimin dava konusu olayla ya da davanin taraf-
lariyla yakin bir iliski icerisinde olmasi, hakimin tarafsizligin1 zedeleyen bir
husus olarak kabul edilmistir. Kanun'un 23. maddesinde de “yargilamaya
katilamayacak hdkimler” diizenlenmistir. Bu diizenlemeyle t¢ farkli durum
hakimler bakimindan gorev yasag: olarak 6ngoriilmiistiir. Boylece hakimin
daha 6nceden vermis oldugu kararlarin etkisinde kalmasinin 6niine gegilme-
si amaglanmistir. Yargilamaya katilamayacak hakimlere iliskin Ceza Muha-
kemesi Kanunu'nun 23. maddesinin 2. fikrasi ise su sekildedir: “Ayni iste so-
rusturma evresinde gdrev yapmis bulunan hdkim, kovusturma evresinde gérev
yapamaz”. Ancak 5320 sayili Ceza Muhakemesi Kanununun Yiiriirliik ve Uy-
gulama Seklindeki Kanun'un 11. maddesi; “Ceza Muhakemesi Kanununun
23’lincii maddesinin ikinci fikrasi, Kanunun 163’lincti maddesi hiikmii disindaki
hallerde uygulanmaz” seklindedir. Ceza Muhakemesi Kanunu'nun 163. mad-
desi ise, suctistii hali ile gecikmesinde sakinca bulunan bazi héllerde sulh
ceza hakimine biitiin sorusturma islemlerini yapma yetkisi vermektedir. Bir
baska ifadeyle, bu tip durumlarda sulh ceza hakimi o olayla sinirli olmak
lizere cumhuriyet savciligl gérevini bizzat iistlenmektedir.

Goruldigi tizere 5320 sayili Kanun'un 11. maddesindeki bu hiikiim, Ce-
za Muhakemesi Kanunu m. 23, f. 2’de diizenlenen yargilamaya katilma yasa-
gin1 oldukga daraltmistir. Bu kapsamda, cumhuriyet savcisinin bizzat sorus-
turmasini yaptigl bir dosyada tutuklama, arama, el koyma, iletisimin denet-
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lenmesi gibi koruma tedbirlerinin uygulanmasina karar veren sulh ceza ha-
kimi ayn1 dosyanin kovusturma evresinde gorev alabilecektir. Ancak sorus-
turma asamasinda dosya ile dogrudan temas kurarak siipheli hakkinda bir
kanaate sahip olan ve bunu aciklayan sulh ceza hakiminin ayni dosyanin
kovusturma asamasinda gorev almasi, hakimin tarafsizligi bakimindan ciddi
bir soru isareti olusturmaktadir.

Bu durumun hakimin tarafsizligini zedeledigi ve adil yargilanma hakkini
ihlal ettigi gerekcesiyle ilgili kanuni diizenleme (5320 sayih Kanun'un 11.
maddesi) Anayasa Mahkemesi'nin oniline tasinmistir. Anayasa Mahkemesi
09.03.2022 tarihli Resmi Gazete’de yayimlanan 2021/96 Karar sayili hiik-
miinde, oy ¢okluguyla (3 iye karsi oy kullanmistir) s6z konusu kanuni di-
zenlemenin Anayasa’ya aykiri olmadigina karar vermistir. Bu ¢alismamizda,
Anayasa Mahkemesi'nin bahsi gecen kararindan da faydalanmak suretiyle
sorusturma evresinde goérev yapan hakimin ayni dosyanin kovusturma evre-
sinde gdrev yapmasini hakimin tarafsizlig: ilkesi ve dolayisiyla adil yargilan-
ma hakki bakimindan inceleyecegiz.

Anahtar Kelimeler: Hakimin tarafsizligi, hakimin davaya bakmaktan
yasakli olmasi, hakimin davadan ¢ekinmesi veya reddi, sulh ceza hakimi, adil
yargilanma hakki.

EVALUATION OF IMPARTIALITY OF THE JUDGE WORKING AT
THE SAME CASE’S INVESTIGATION AND PROCEEDING PHASE

ABSTRACT

As in all modern criminal procedure laws, the Criminal Procedure Code
No. 5271 has introduced various guarantees to ensure judges' impartiality.
These guarantees can be listed as the mandatory reasons for a judge's dis-
qualification from a case, judicial disqualification of the judge, and self-
disqualification of the judge. Article 22 of the Criminal Procedure Code regu-
lates “the mandatory reasons for a judge's disqualification from a case.” With
this regulation, the judge's close relationship with the case itself or its parties
has been accepted as a matter that undermines the judge's impartiality. Arti-
cle 23 of the same Law address “judges who cannot rule a case.” In this regu-
lation, three different situations are envisaged as a prohibition of rule. In this
way, it is aimed to prevent the judge from being influenced by the decisions
he has previously made. Regarding judges who cannot attend the trial, para-
graph 2 of Article 23 of the Code of Criminal Procedure is as follows: “A judge
who has served in the same case during the investigation phase cannot rule
during the prosecution phase.” However, Article 11 of the Law No. 5320 on
the Enforcement and Implementation of the Criminal Procedure Code is as
below; “The second paragraph of Article 23 of the Code of Criminal Proce-
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dure shall not be applied in cases other than the provision of Article 163 of
the Law”. On the other hand, article 163 of the Criminal Procedure Code au-
thorizes the magistrate to conduct all investigation procedures in flagrante
delicto and in some cases where a delay is inconvenient. In other words, in
such cases, the magistrate assumes the duty of the public prosecutor limited
to that event.

As can be seen, this provision in Article 11 of Law No. 5320 considerably
narrowed the prohibition of participating in the proceedings regulated in
Article 23, paragraph 2 of the Criminal Procedure Code. In this context, the
magistrate judge who decides to apply protective measures such as arrest,
search warrant, seizure, and inspection of communication in a case that the
public prosecutor personally investigates will be able to take part in the
prosecution phase of the same case. However, the magistrate, who has an
opinion about the suspect by directly contacting the case during the investi-
gation phase and explaining it, takes part in the prosecution phase of the
same case and poses a serious question mark regarding the judge's imparti-
ality. The relevant legal regulation (Article 11 of Law No. 5320) was brought
before the Constitutional Court on the grounds that the situation in question
damaged the impartiality of the judge and thus violated the right to a fair
trial. The Constitutional Court, in its decision, numbered 2021/96 published
in the Official Gazette dated 09.03.2022, decided that the provision regarding
the majority of votes (3 members voted against) is not unconstitutional. In
this study, by making use of aforementioned of the Constitutional Court deci-
sion, we will examine the fact that the judge working in the investigation
phase and working in the prosecution phase of the same case in terms of the
principle of impartiality of the judge and, therefore the right to a fair trial.

Keywords: Impartiality of judges, the mandatory reasons for a judge’s
disqualification from a case, self-disqualification and judicial disqualification
of judge, magistrates’ court, the right to a fair trial.
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SOLARIS’IN ISIGINDA OZEL LIMAN ISLETMELERININ
TAKDIR YETKISIi

*

Banu BOZKURT

Subat ayinda baslayan ve tiim diinyay1 etkileyen Rusya-Ukrayna arasin-
daki silahli catisma, diinya kamuoyunda kimi iil

kelerin Rusya ve Rus vatandaslar1 aleyhine uygulamaya koydugu yapti-
rimlar ile hukuki anlamda da 6nemli tartismalar yaratti.

Bu dogrultuda 6zellikle Rus devletinin destegi ile ciddi bir malvarligina
sahip oldugu iddia edilen ve adlarina “Rus oligarklar” denilen kimi kisilerin
sahsi ve sirket malvarliklarina birtakim devletler el koyma karari ald1.

Bu el koyma kararinin ardindan Birlesik Krallik bir adim daha ileri gide-
rek tim Birlesik Krallik liman/marinalarini Rus bayrakli gemilerle, bu
oligarklara ve onlarin sirketlerine ait olan her tiirlii tekne ve yatlara kapata-
rak, bu kisilere ait gemi/yatlarin Ingiliz limanlarindan faydalanmasina yasak
getirdi.

S0z konusu yasak ve el koyma kararlarinin ardindan bu oligarklara ait
gemi/yatlarin Tiirk karasularinda seyriisefer yaparak 6zel idareler eliyle isleti-
len liman ve marinalari kullanmasi1 durumu s6z konusu oldu ki isbu ¢alismaya
konu olan tartisma da burada ¢ikti. Buna gore iilkemizde marina isletmecisi
olarak faaliyet gosteren bir limana demirleyen Solaris isimli mega yatin bu
liman hizmetlerinden faydalanmasina marinanin izin vermek zorunda olup
olmadigi sorusu deniz hukukunda ciddi bigimde sorulmaya baslandu.

Bu agiklamalar dogrultusunda isbu ¢alismada, tilkemizde faaliyet goste-
ren liman/marina isletmelerinin, ilgili otoritelerin izniyle Tiirk karasularinda
sefer yapma izni alan gemi/yatlara demirleme ve liman/marina hizmetlerin-
den faydalanma izni vermek zorunda olup olmadigi degerlendirilecektir.
Daha acik bir ifadeyle, Tiirk karasularinda seyir izni almis olan bir gemi/yat,
herhangi bir Tiirk liman/marina hizmetinden faydalanmak isterse; bu izne
dayanarak liman/marina isletmesi bu gemi/yata mutlaka izin vermek zo-
runda midir yoksa liman/marina isletmesinin bu hususta takdir yetkisi bu-
lunmakta midir?

Dr. Ogr. Uyesi, Akdeniz Universitesi Hukuk Fakiiltesi, Deniz Hukuku Anabilim Dal,
banubozabali@akdeniz.edu.tr, ORCID: 0000-0002-0630-3681.
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Bu soruya cevap ararken oncelikle liman/marina isletmelerinin hukuki
niteligi a¢iklanacak; ardindan liman/marina isletmelerinin gemi/yat sahi-
bi/kiracisi/isletmecisi ile aralarindaki iliski degerlendirilerek liman/marina
isletmeleri agisindan bu iliskinin kurulmasinin zorunlu olup olmadig1 son
kisimda degerlendirme konusu yapilacaktir.

Anahtar Kelimeler: Liman/Marina Isletmeleri, Liman/Marina isletme-
leri ile Gemi/Yat Sahipleri Arasindaki Iliski, Liman/Marina Isletmelerinin
Takdir Yetkisi ve Sinirlari.

DISCRETIONARY POWER OF THE PRIVATE PORT
MANAGER UNDER THE LIGHT OF SOLARIS

The armed conflict, impacted all over the world, started on February be-
tween Russia and Ukraine, caused also an important discussion in legal area
on the basis of the sanctions imposed by certain countries against Russia and
Russian citizens.

Accordingly, certain countries decided to confiscate the assets of certain
persons and legal entities established by those persons called as “Russian
oligarchs” and alleged to earn such assets by the support of Russian state.

After this decision of confiscation, United Kingdom (UK) took one step
ahead and prevent these oligarchs and their vessels and yachts to benefit the
services of English ports/marinas by closing its ports to all Russian flagged
vessels and yachts owned by those oligarchs regardless of their flag.

Following this decision of confiscation and closing of the ports, the ves-
sels and yachts owned by those oligarchs started to navigate in the Turkish
territorial waters and benefit from the services of Turkish ports and marinas
managed by the private persons or legal entities which started the discussion
constituting the subject of this work. Accordingly, the question whether a
marina manager (either Turkish or foreign), managing a Turkish port should
permit a mega yacht (e.g. Solaris) to berth to its marina and to let her benefit
from its services, started to be asked seriously under maritime law.

Therefore, the subject of this work is to examine whether or not the
port/marina managers of our country should permit the vessels/yachts
navigating in Turkish territorial waters to berth and to benefit from the ser-
vices of their ports/marina on the basis of the necessary permission ob-
tained by the competent authorities or have the right to reject such vessel. In
other words, should a port/marina manager permit to a vessel/yacht ob-
tained navigation permit in the Turkish territorial waters to benefit from the
services of its port/marina or may the port/marina manager have a discre-
tionary power to reject the same on this permission of benefit?
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In the research of an answer to this question, at first the legal character-
istics of port/marina managers would be explained briefly followed by the
analysis of the relation between the port/marina managers and the own-
ers/charterers/managers of a vessel/yacht terminated by the examination of
the establishment of such relation should be obligatory for the port/marina
managers or not in the last part.

Keywords: Port/Marina Manager(s); Relation Between Port/Marina
Manager(s) and Vessel/Yacht Owners; Discretionary Power of The
Port/Marina Manager and Its Extent.






DENIZ TASIMACILIGINDA SiBER RiSK YONETIMINDEN
KAYNAKLANAN HUKUKi SORUMLULUK

Belma BULUT SAHIN *

Bilgi teknolojileri (IT) ve operasyonel teknolojilerin (OT) deniz tasimaci-
higinda yaygin olarak kullanilmasiyla birlikte bunlara bagh siber riskler de
artmaya baslamistir. Son yillarda biiytik kiiciik fark etmeksizin deniz tasima-
cilif1 isiyle ugrasan pek cok sirket, liman isletmeleri ve gemilerin siber saldi-
rilara maruz kalmasi Birlesmis Milletler Denizcilik Orgiitiinii (IMO) harekete
gecirmistir. IMO, 6ncelikle 2017 yilinda Denizde Siber Risk Yonetimi (MSC-
FAL.1/Circ.3) adiyla baglayiciligl olmayan bir kilavuz diizenlemis daha sonra
ise Res. MSC 428(98) ile Uluslararas1 Emniyet Yonetimi Kodu (International
Safety Management Code- ISM Code) kapsaminda 1 Ocak 2021 tarihinden
itibaren gecerli olmak iizere Siber Risk Yonetimini geminin Emniyetli Yone-
tim Sistemi igerisinde tanimlamistir. Bu baglamda, ISM Code kapsaminda
gemilerin bulundurmasi gereken Emniyetli Yonetim Belgesi (SMC) ve Uygun-
luk Belgesinin (DOC) Siber Risk Yonetimi ile ilgili plan, prosediir, talimat ve
risk degerlendirmesi icermesi gerekmektedir.

Gemilere yoneltilen siber saldirilar, can ve mal giivenligine kars: biiyiik
tehdit olusturmakta olup, tasiyanlar tizerinde hukuki sorumluluklar ve ticari
sonuclara sebep olabilecegi gibi deniz ¢evre kirliligine ya da devletlerin gii-
venligine kars1 da ciddi tehditler olugturabilir niteliktedir. Ornegin, bir tan-
ker gemisine yapilan siber saldir1 sebebiyle bu geminin bir yolcu gemisine
carpmasi can kayiplarina, deniz kirliligine, deniz canlilarinin zarar gérmesi-
ne, ekonomik kayiplara sebep olabilir. Veyahut geminin seyriisefer sistemine
yapilan siber saldiri, geminin rotasindan ¢ikmasina dolayisiyla yiikiin tesli-
minde gecikmeye sebebiyet verebilir. Gerekli siber gilivenlik dnlemlerinin
alinmamis olmasi ya da gemiadamlarinin siber risklere karsi yeterli bilgi ve
donanima sahip olmamalar: siber saldir1 risklerini daha da artirmaktadir.
Etkili bir Siber Risk Yonetim plani hazirlamayan ve bu nedenle siber saldiri-
lara maruz kalan tasiyanlar, denize ve ytike elverissizlik sebebiyle ytikle ilgi-
lilere kars1 sorumlu tutulabilirler. Bunun yani sira bayrak devleti, liman dev-
leti ve bunlarin yetkilendirdikleri kuruluslar (genellikle klas kuruluslari),
ISM Code kapsaminda gemide bulunmasi ve siber risklerle ilgili yonetim

Dr. Ogr. Uyesi, Kocaeli Universitesi Denizcilik Fakiiltesi, Deniz Hukuku Anabilim Dal,
belma.bulut@kocaeli.edu.tr, ORCID: 0000-0003-2451-2169.
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planini da icermesi gereken SMC ve DOC tanzimi ve denetimlerinde gerekli
dikkat ve 6zeni gdstermek zorundadirlar. Bu ¢alismanin amac, deniz tasima-
ciiginin en 6nemli aktdrlerinden olan tasiyan, bayrak devleti, liman devleti
ve bunlarin yetkilendirdigi kuruluslarin, etkili bir Siber Risk Yonetim plani
hazirlanmasi ve uygulanmasi siireclerinde dogan hukuki sorumluluklari ana-
liz etmektir. Bu kapsamda, dncelikle ISM Code’daki siber risklerle ilgili dii-
zenlemeler ele alinacak daha sonra ise tasiyanin, bayrak devletinin, liman
devletinin ve bunlarin yetkilendirdigi kuruluslarin yiikiimliliikleri ve olasi
sorumluluklari ortaya konulacaktir.

Anahtar Kelimeler: Siber Risk, Siber Risk Yonetimi, ISM Code, Bayrak
Devleti, Liman Devleti.

LEGAL LIABILITIES ARISING FROM CYBER RISK MANAGEMENT
IN MARITIME TRANSPORTATION

The broad use of information technology (IT) and operational technol-
ogy (OT) in maritime transportation has increased cyber risks in this sector.
Cyber attacks occurred against shipping companies, port authorities, and
ships, irrespective of their capacities and sizes, triggered the International
Maritime Organisation (IMO) to take some actions. Firstly, in 2017, the IMO
introduced Guidelines on Maritime Cyber Risk Management (MSC-
FAL.1/Circ.3), which includes some recommendations with non-compulsory
based application, then adopted Maritime Cyber Risk Management in Safety
Management Systems with Res. MSC 428(98) that was integrated in the In-
ternational Safety Management Code (ISM Code) and applied from 1st Janu-
ary 2021. In this regard, Safety Management Certificate (SMC) and Document
of Compliance (DOC), which must be on board the ship according to the ISM
Code, are required to contain plans, procedures, instructions and risk as-
sessments about Cyber Risk Management.

Cyber attacks against ships would be a crucial threat to human life and
property, cause legal liabilities of the carriers and some commercial conse-
quences as well as being a threat to marine pollution and states’ security. For
example, loss of lives, marine pollution, damages to marine species, financial
loss could be the outcomes of cyber attacks in a case where an oil tanker and
passenger ship collides because of a cyber attack. Or a cyber attack to the
ship's navigation system could cause the ship to deviate from its route and
delay in delivery. The risk of cyber attacks would be more if the necessary
cyber security measurements are not taken or if the seafarers do not have
sufficient knowledge and skills about the cyber risks. The carrier could be
held liable against the cargo interest due to seaworthiness if they do not pre-
pare an efficient Cyber Risk Management Plan. In addition to that, flag states,
port states and recognised organisations (mostly class societies) assigned by
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them must act in due diligence when they issue or control SMC and DOC
which have to be on board the ships and contain management plans about
cyber risks. The aim of this work is to analyse the liabilities of the carrier, flag
states, port states and recognised organisations arising from implementation
and fulfilment of Cyber Risk Management Plan. In this regard, firstly the rules
within the ISM Code about the cyber risk will be tackled then the obligations
and possible liabilities of the carrier, flag states, port states and recognised
organisation will be presented.

Keywords: Cyber Risk, Cyber Risk Management, ISM Code, Flag State,
Port State.






KONTEYNER TASIMASINDA KAPTANIN NEZARET
YUKUMLULUGUNUN TASIYANIN SORUMLULUGUNA
ETKISINE ILISKIN 2021 YILINDA VERILEN
YARGITAY HUKUK GENEL KURULU KARARININ
DEGERLENDIRILMESI

*

Veniis COMERT

Yargitay Hukuk Genel Kurulu tarafindan verilen 2017/11-3080 E. Sayily,
2021/1312 K. No'lu karar isbu Teblig'de incelenecek ve degerlendirilecektir.
Yargitay kararina konu olan uyusmazlikta, Polster Fiberglas Levhalar: Paz.
Tic. Ltd. Sti (“asil davada davact”) tarafindan liretilen polyester ¢ati levhala-
rinin Izmir’den Irlanda’ya tasinmasi hususunda davali A. Tasima Hizmetleri
AS. (“davall”) ile anlasilmistir. Asil davada davaci, esyayr isti acik
konteynere [diiz flat rack tipi konteyner] yerlestirmis, konteyner davali tara-
findan davacinin fabrikasindan “MSC HAILEY” gemisi ile tasinmak iizere tes-
lim alinmistir. Deniz tasimasi siirecinde esya, hatali istif nedeniyle gemi gii-
vertesinde hasara ugramistir. Belcika’da Antwerp limaninda sigorta sirketi
tarafindan gorevlendirilen bir bilirkisinin katihmiyla gercgeklestirilen
sorveyde esyada meydana gelen hasarin nedeninin esyanin konteynere yiik-
lenirken konteynere diizgiin yerlestirilmemesi, yeterince emniyete alinma-
mas1 ve saglamlastirilmamasi oldugu tespit edildikten sonra konteynerin
niteligi géz 6niinde tutuldugunda hatali istif ve sabitlemenin tasiyan tarafin-
dan tespit edilebilecegi belirlenmistir. Esyanin hasara maruz kalmayan kismi
daval tarafindan yeniden konteynere ytiklenmistir.

Hasarli egya alicis1 tarafindan teslim alinmamis ve esya Tirkiye'ye geri
tasinmistir. Mahkeme vasitasiyla yapilan delil tespitinde ise, esyanin yiikle-
me hatasi nedeniyle zarar gordligii belirlenmistir. Hasar bedeli, delil tespiti
ve ihtarname masraflar1 nakliyat sigortacisi (“birlesen davada davaci”) tara-
findan 6denmistir.

Asil davada davaci zararin davalidan tahsiline karar verilmesini talep
etmistir. Birlesen davada davaci sigorta sirketi ise, zarardan tasiyanin so-
rumlu oldugundan bahisle sigortaliya 6denen sigorta tazminatin1 temerriit
faizi ile birlikte davalidan riicuen tahsilini talep etmektedir. Davali tasiyan

* Dr. Ogr. Uyesi, Cag Universitesi Hukuk Fakiiltesi, venuscomert@cag.edu.tr, ORCID: 0000-
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ise, esyada meydana gelen zararin asil davada davaci tarafin esyayi
konteyner icerisine saglam ve uygun sekilde yiikleme yiikiimliiliigline aykir1
davranmasindan kaynaklandigini, birlesen davada davaci sigorta sirketinin
yapmis oldugu 6ddemenin haksiz ve yersiz oldugunu, bu nedenlerle asil ve
birlesen davalarin reddinin gerektigini ileri stirmektedir.

Ilk derece mahkemesi, hasara konu olan konteynerin gemide en iiste
yuklendigi, lizerinde baska herhangi bir yiik konulmadig), tasima konusu
esyanin gemiye istiflenmesinde bir kusur olmadig1 ve kaptanin bu baglamda
nezaret etme yiikiimliiliiglinii yerine getirdigi; konteynerin FCL/FCL ve SLAC
(Slac Shippers Stow, Load and Count) kaydi ile ytliklendiginden bahisle bu
kayitlarin yer aldig1 tasimalarda esyanin konteynere uygun ve saglam bir
sekilde yiiklenmesinden ve istiflenmesinden tasitanin sorumlu oldugu, zara-
rin meydana gelmesinde tasiyanin bir kusuru olmadigy; birlesen davada da-
vacl olan sigorta sirketi bakimindan her ne kadar kanuni halefiyetin kosullar
olusmus olsa da, asil davada davaci olan tasitanin kendi kusuru ile zarara
neden olmasindan 6tiirii davaliya riicu hakki olmadig1 gerekgeleriyle asil ve
birlesen davalarin reddine karar vermistir.

Yargitay 11. HD 2014/5908E., 2015/3673 K. sayili karar ile ilk derece
mahkemesi kararin1 bozarak, her ne kadar konteynerin ytklenmesi ve istif-
lenmesi tasitan tarafindan gercgeklestirilse de tasiyanin basiretli bir tacir gibi
davranarak, yilikleme ve istiflemeyi gozetmesi gerektigi, sayet esya eksik
sekilde ambalajlanmis ya da hatali sekilde yiiklenip istiflenmis ise buna mi-
dahale etmesi ve yiikiin emniyetli bir sekilde tasinabilmesi hususunda her
tiirlii tedbiri almasi gerektigini belirtmistir. isbu nedenlerle mahkeme, tasi-
yanin en azindan birlikte kusurlu sayilmasi yoniinde bir karar verilmesi ge-
rektigine hiikmetmistir.

[k derece mahkemesi, bazi ek gerekgeler de gostererek direnme karari
vermistir. Mahkeme, esyada meydana gelen hasarin esyanin konteynerin
icerisine hatal bir sekilde yliklenmesinden ve eksik ambalajlamadan kaynak-
landigin1 ve FCL ve SLAC kayitlarinin varhiginin da konteyner ici istif ve esya-
nin ambalajlanmasina dair islemlerin tasitan tarafindan yerine getirilecegi
anlamina geldigini, bu halde ancak tasiyanin konteynerde tehlikeli bir esya
olmasi yahut konteynerden akan ya da sizan bir sey olmasi durumunda diger
yuklere zarar verilmemesi icin miidahale edebilecegini belirterek davalinin
birlikte kusuru olduguna dair delilin bulunmadig1 gerekceleriyle direnme
karar1 vermistir.

Uyusmazlik HGK 6ntine gelmis ve HGK kararinda, istiflemenin usuliine
uygun yapilmadigl, sabitlemenin yetersiz oldugu ve bu nedenlerle meydana
gelen zararlardan tasiyanin sorumlulugunun olup olmadigi incelenmistir.
Kararda HGK o6zetle, konteyner igine istifin kaptan tarafindan goriilebilir
nitelikte oldugu ve yiikleme sirasinda kaptanin gozetim yiikiimliiligi bulun-
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dugundan, olayda kaptanin bu yiikiimliligiinii yerine getirmediginden ba-
hisle tasiyanin birlikte sorumluluguna hiikmetmistir.

Tebligde HGK karar1 gercevesinde, konteyner tasimalarinda kullanilan
FCL ve LCL tasima yontemlerinde tasiyanin ve yiikle ilgilinin sorumluluklari;
Tirk Ticaret Kanunu hiikiimleri uyarinca tasiyanin yiike 6zen borcu, kapta-
nin nezaret etme yiikiimliiliigl ve 6zellikle konteyner icine istiflemenin yiikle
ilgili tarafindan gergeklestirilmesi halinde bu ytikiimliiliikklerin hangi dl¢tide
devam edecegi noktalarinda HGK kararinin yerindeligi tartisilacaktir. Bu
karar FIOS kayitlarinin kararlastirildigi yolculuk carteri sézlesmelerinde
Yargitay'in TTK m. 1091 diizenlemesi ¢ergevesinde kanaatimizce yerinde
olmayan gerekceyle tasiyan aleyhine verdigi ictihadin kirkambar tasimalari
hakkinda genisletilmesi niteligindedir. HGK kararinda her ne kadar flat-rack
konteynerin tizeri a¢ik oldugu gerekce gosterilerek bu yonde bir karar ver-
mis olsa da, anilan konteynerin tipi de géz oniinde tutularak kararin yerinde-
ligi degerlendirilecektir.

Anahtar Kelimeler: Konteyner, FCL, Tasiyanin Sorumlulugu, Nezaret
Yiikiimlilugi, Kirkambar Sézlesmesi.

EVALUATION OF THE DECISION OF THE SUPREME COURT
ASSEMBLY OF CIVIL CHAMBERS RENDERED IN 2021 ON THE
EFFECT OF THE MASTER'S OBLIGATION TO SUPERVISE
ON THE LIABILITY OF THE CARRIER IN CONTAINER CARRIAGE

Supreme Court Assembly of Civil Chambers’ decision numbered as
2017/11-3080 E., 2021/1312 K. is opened to discussion and evaluated in
this paper. In the dispute, Polster Fiberglas Levhalari Paz. Tic. Ltd. Sti (“plain-
tiff in the principal case”) made an agreement with A. Tasima Hizmetleri A.S.
(“defendant”) regarding the carriage of polyester roofing sheets from izmir
to Ireland. The plaintiff in the principal case stowed the goods in an open top
container [flat rack type container], the container was delivered by the de-
fendant from the plaintiff's factory to be carried on the ship “MSC HAILEY”.
During the maritime transport, the goods were damaged on the ship's deck
due to incorrect stowage. In the survey performed with the participation of a
surveyor appointed by the insurance company at the port of Antwerp in Bel-
gium, after it has been determined that the cause of the damage to the goods
is that the goods are not properly stowed in the container while being loaded
into the container and they are not adequately secured and consolidated, it
has also been determined that incorrect stowage and fixing can be detected
by the carrier considering the type of the container. The remaining undam-
aged goods were reloaded into the container by the defendant.

The damaged goods were not accepted by the buyer thus the goods
were carried back to Turkey. In the recording of the evidence carried out by
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the court, it was determined that the goods were damaged as a result of in-
correct loading. The cost of damage, the recording of evidence and the costs
of the notification were paid by the insurer (“plaintiff in the merged case”).

The plaintiff in the principal case claimed the damages to be recovered
from the defendant. The plaintiff in the merged case - the insurance com-
pany, on the other hand claimed the collection of the insurance compensa-
tion paid to the insured together with the default interest, on the basis that
the carrier is liable for the damage. The defendant carrier, on the other hand,
alleges that the damage to the goods is caused by the plaintiff's (in the prin-
cipal case) improper loading and stowage of the goods into the container and
the payment by the insurance company to the plaintiff in the principal case
was unfair and unjustified. Therefore, the defendant alleges that the both the
principal and merged cases should be dismissed.

The court of first instance dismissed the case for the following reasons:
the container that is the subject of damage was properly loaded on the ship,
no other container were loaded on top it; there is no fault of the carrier in the
stowing and loading and the master fulfilled his duty to supervise; since
there is an FCL shipment and SLAC (Slac Shippers Stow, Load and Count)
clause, the shipper is liable for the proper loading and stowage of the goods
into the container; the carrier is not liable for the incurrence of the damage;
although the conditions of legal subrogation have been met in terms of the
insurance company does not have the right of recourse to the defendant sin-
ce the goods were damaged as a result of the shipper’s - the plaintiff in the
principal case- own fault.

11th Circuit of the Supreme Court of Appeals reversed the decision of
the court of first instance with its decision numbered as 2014/5908E.,,
2015/3673 K, and stated that although the loading and stowing of the con-
tainer is performed by the shipper, the carrier must act as a prudent mer-
chant and supervise the loading and stowage; if it was packaged in an im-
proper way or loaded and stowed incorrectly, he should intervene and take
every measure to ensure that the goods can be carried safely. Due to these
reasons, the court ruled that the parties should be considered at least jointly
liable by the judgement of the court of first instance.

The court of first instance gave a decision of persistence by introducing
some additional reasons. The court of instance gave this decision based on
the following grounds: The damage to the goods was caused by incorrect
loading of the goods into the container and improper packaging; when there
are FCL and SLAC clauses, it means that goods are packaged, loaded and
stowed into the container by the shipper and in these circumstances the car-
rier can only intervene when there is dangerous cargo in the container or if
there is something flowing or leaking from the container in order not to
damage the other cargoes.



Deniz, Sigorta ve Tasima Hukuku 199

The decision was again appealed and Supreme Court Assembly of Civil
Chambers examined whether the carrier is responsible from the damage on
the grounds that stowage was not done properly, the fixing was insufficient.
In brief, Supreme Court Assembly of Civil Chambers ruled that the loading in
the container is visible to the master and that the master in under the obliga-
tion to supervise during loading, and that the master has not fulfilled this
obligation in the event, and has ruled that the carrier is jointly liable.

Within the framework of the decision, Supreme Court Assembly of Civil
Chambers, this paper will discuss the liabilities of the carrier and the shipper
in the FCL and LCL transportation methods used in container transportation;
Pursuant to the provisions of the Turkish Commercial Code, the legitimacy of
the Supreme Court Assembly of Civil Chambers’ decision in terms of the car-
rier's duty of care for the cargo, the master's obligation to supervise, and the
extent to which these obligations will continue, especially if the loading and
stowing into the container is performed by the shipper. In our opinion, this
decision is an extension of the case law relating to the joint responsibility of
the carrier in the voyage charter parties with FIOS clause within the frame-
work of the Turkish Commercial Code art. 1091 to liner contracts. Although
Supreme Court Assembly of Civil Chambers has rendered a decision in this
direction on the grounds that the flat-rack container is open-top and there-
fore visible, the legitimacy of the decision will be evaluated by taking into
account the type of container in question.

Keywords: Container, FCL, Carrier’s Liability, Obligation to Supervise,
Liner Contracts.






DESTEKTEN YOKSUN KALMA TAZMINATINDA
ZORUNLU MALI MESULIYET SIGORTASININ
SORUMLULUGUNUN GUNCEL KARARLAR ISIGINDA
DEGERLENDIRILMESI

Emine DEVELI AYVERDI / Ahmet AYVERDI *

Uciincii kisilerin meydana gelen trafik kazalarindan étiiri ugradiklar
zararl tazmin etmelerini kolaylastirmak amaciyla, TTK'nun 1483 vd madde-
leri ile getirilen sorumluluk sigortasi ile sorumluluk makamina motorlu araci
isletenin yani sira Zorunlu Mali Mesuliyet Sigortas1 (‘ZMMS’) de yerlestiril-
mistir. Bu amagla, isletilme halindeki motorlu araci sevk ve idare edenin ka-
ristig1 kazalarda, isletenin 2918 sayili Karayollar1 Trafik Kanunu (‘KTK’)
madde 85 uyarinca tabi oldugu kusursuz sorumluluk rejimine, KTK madde
91 uyarinca zorunlu kilinan ZMMS de dahil edilerek, sigorta sirketi ve islete-
nin uglincl kisiye karsi sorumluluklar1 miistereken ve miiteselsilen olacak
sekilde hiikiim altina alinmistir.

ZMMS'nin kapsami hem KTK hem de ZMMS Genel Sartlar’'nda agik¢a
diizenlenmis olmasina ragmen, 6098 sayili Tirk Borglar Kanunu (‘TBK’)
madde 53 uyarinca dogacak destekten yoksun kalma tazminati baglaminda
farkli goriisler ortaya ¢ikmis, doktrin ve yargi kararlari iki ayr1 noktada ko-
numlanmistir. Goriis farkliligi 6zellikle, araci sevk ve idare eden miiteveffa-
nin kusurunun varlhigir halinde, onun desteginden yoksun kalanlarin onun
ZMMS’sine basvurup basvuramayacagl noktasinda toplanmistir. Nitekim
01.06.2015 tarihinde yiiriirliige giren ZMMS Genel Sartlari’'nda “Kapsama
Giren Teminat Tiirleri” igerisinde A.5.¢c bendinde “ligiincti kisinin éliimii dola-
yistyla destekten yoksun kalanlarin” tazminat talepleri de zikredilmistir. Bu
konuda meydana gelen tartisma, Ozellikle miiteveffanin mirasgilarinin
“lglinci kisi” olup olmadig1 ve kusurlu miiteveffanin ZMMS’sine bu kapsam-
da yapilan bagvurunun, kisinin kendi kusurundan menfaat elde edemeyecegi
ilkesine aykirihiginin degerlendirilmesini gerektirmistir.

ZMSS Genel Sartlari’nin siirekli olarak degisiklik gostermesi, Yargitay’'in
ise bu diizenlemeyle kimi zaman ayni dogrultuda kimi zaman ise ayriksi ver-
digi kararlar, Anayasa Mahkemesi'nin KTK'nin 90'inc1 maddesini iptal karari,

Dr. Ogr. Uyesi, Sakarya Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dal,
edeveli@sakarya.edu.tr, ORCID: 0000-0001-6373-3218. - Hakim, Gaziantep 2. Asliye Ticaret
Mahkemesi Uyesi, ahmtayverdi@gmail.com, ORCID: 0000-0003-2172-502X.
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ZMMS’den dogan uyusmazliklara bakmakla goérevli Yargitay 17'nci Hukuk
Dairesi'nin kapatilarak Yargitay 4’tincii Hukuk Dairesi ile birlesmesi, 7327
sayill1 Kanun ile KTK’nun 90’'nc1 maddesinde yapilan degisik ve son olarak
2021’de degistirilen ZMMS Genel Sartlar birlikte degerlendirildiginde, konu
hakkinda birbiri ile gelisen kararlar ongoriilebilirligi 6nlemektedir. Buna
ilaveten Yargitay’in somut olaya iliskin olarak verdigi kararlarinda destek
paylariin dagitimina yonelik formiilasyonlarda bulunmasi hakkaniyete ay-
kir1 kararlarin verilmesine sebep olmaktadir.

Giincel gelismeler her ne kadar sigorta hukukunun temel ilkeleri ile uyum
yakalanmasini saglamaya calissa da bilhassa bu gelismelerden énce yapilan
O0demelere dair riicu taleplerine iliskin bakis acisi, geriye yiirtimezlik ilkesi ve
normlar hiyerarsisi gibi hukukun temel ilkeleriyle bagdasmamaktadir.

Bu cercevede, Yargitay Hukuk Genel Kurulu ve Yargitay 4’tincii Hukuk
Dairesi ve Yargitay 17'nci Hukuk Dairesi'nin destekten yoksun kalma tazmi-
nati1 konusunda giincel karari ile mevzuatta yapilan degisiklikler irdelenecek
ve olmasi gereken hukuk acisindan onerilerde bulunulacaktir.

Anahtar Kelimeler: Destekten Yoksun Kalma Tazminati, Zorunlu Mali
Mesuliyet Sigortasi, Karayollar1 Trafik Kanunu, Teminat Kapsami, Sigorta
Hukuku.

ASSESSMENT OF THE LIABILITY OF COMPULSORY
AUTOMOBILE LIABILITY INSURANCE IN COMPENSATION FOR
LOSS OF SUPPORT IN LIGHT OF RECENT DECISIONS

For the purpose of easing the compensation of damages arising from
traffic accidents, Compulsory Automobile Liability Insurance (‘CALI") is held
responsible along with the motor vehicle operator. To achieve this goal, in
the traffic accidents where the driver of a motor vehicle is involved, in accor-
dance with the Highway Traffic Law numbered 2918 (‘HTL’) article 91 CALI
is added to the absolute liability regime of the operator which is regulated by
HTL article 85 and they are liable jointly and severally.

Despite the fact that the extend of CALI is regulated both in HTL and
CALI General Conditions, different opinions regarding compensation for loss
of support are expressed, doctrine and judgements are positioned on two
different sides of this debate. The debate is concentrated on whether the
supported family members of the deceased driver who is culpable can de-
mand the compensation for loss of support from CALI. As a matter of fact,
“the demands of third parties for the compensation for loss of support” is in-
cluded in insurance coverage in article A.5.¢ of CALI General Conditions. The
debate required an evaluation on whether the inheritors can be deemed as



Deniz, Sigorta ve Tasima Hukuku 203

“third party” and the compensation in this regard may constitute a breach of
the doctrine of nemo auditur propriam turpitudinem allegans.

Constant change in the General Conditions, Supreme Court decisions
and their compatibility; the annulment of HTL article 90 by Constitutional
Court; the closing of Supreme Court Chamber number 17 which ruled in the
cases of CALI and merger with Chamber number 4; the amendment of HTL
article 90 by the Law numbered 7327 and last but not least General Condi-
tions 2021 assessed together, this combination causes different ruling and
ambiguity. In addition, the decisions regarding the distribution of compensa-
tion for loss of support rises eyebrows since the decisions are given on a
case-by case basis and the formulation does not always ensure justice.

Although the recent developments may try to align the rulings with gen-
eral principles of law; the decisions regarding recourse violate the retrospec-
tivity ban and hierarchy of norms.

In this presentation, the decisions given by General Assembly of Civil
Chambers, Supreme Court Chamber number 4 and 17 and the legislation
regarding the compensation for loss of support will be examined and de lege
feranda suggestions will be made.

Keywords: Compensation for Loss of Support, Compulsory Automobile
Liability Insurance, Highway Traffic Law, Insurance Coverage, Insurance Law






ULUSLARARASI DENIZ TRAFiGININ
KOLAYLASTIRILMASI SOZLESMESI’NDE YAPILAN
DEGISIKLIKLER UZERINE BiR INCELEME

Nurser GOKDEMIR ISIK *

Uluslararasi Denizcilik Orgiitii S6zlesmelerinden biri olan Uluslararasi
Deniz Trafiginin Kolaylastirilmas:i S6zlesmesi (Convention on Facilitation of
International Maritime Traffic (FAL)) 9.4.1965 tarihinde imzalanmis,
5.3.1967 tarihinde yiiriirluge girmistir. 2022 y1h itibari ile S6zlesme ’ye diin-
ya deniz ticareti filosunun % 95.30’ine karsilik gelen 125 Devlet taraftir. S6z-
lesmeye Tiirkiye 2016 yilinda taraf olmus, 17.01.2018 tarih 2018/11316
karar sayili Bakanlar Kurulu Karari ile “1965 Uluslararasi Deniz Trafiginin
Kolaylastirilmas1 Sozlesmesi Ekindeki Degisikliklerin” Tiirkiye tarafindan
onaylanmasi kararlastirilmistir.

Uluslararasi Deniz Trafiginin Kolaylastirilmasi S6zlesmesi ile, deniz tra-
figi yogunlugunun azaltilmasi, devletlerin birbiriyle koordineli ¢alismasi,
resmi islemler ile usullerde esgiidiimiiniin saglanmasi ve prosediirlerin ba-
sitlestirilmesi hedeflenmektedir. Uluslararasi Deniz Trafiginin Kolaylastiril-
mas1 Sozlesmesi hem zorunlu hem de tavsiye niteliginde hiikiimleri icermek-
tedir. S6zlesme, Standard 2.1'de, kiy1 devletlerinin bir gemiden talep edebile-
cegi belgelerin bir listesini icerir ve gerekli olan azami bilgi ve kopya sayisini
tavsiye eder. Uluslararasi Denizcilik Orgiitii tarafindan, bu belgelerin yedisi
icin Standartlastirilmis Formlar gelistirilmistir. Kiy1 devletleri ayrica gemi
sicili, tonaj, emniyet ve deniz kirliligin 6nlenmesi ile ilgili belgeleri de talep
etme hakki mevcuttur.

Uluslararasi Denizcilik Orgiitii komitelerinden biri olan Kolaylastirma
Komitesi, gemilerin, kisilerin ve limanlardan gelen ytiklerin varis, kalis ve
kalkislar1 da dahil olmak tzere uluslararasi deniz trafiginin kolaylastiriima-
siyla ilgili konularla ilgilenir. Komite ayrica, tek pencere konsepti de dahil
olmak tiizere elektronik ticareti ele alir ve diizenleme ile uluslararasi deniz
ticaretinin kolaylastirilmasi arasinda dogru dengenin kurulmasini saglamay1
amaglar. Kolaylastirma Komitesi, S6zlesmenin giincellenmesi ¢alismalarina
devam etmektedir.

Dr. Ogr. Uyesi, Dokuz Eyliil Universitesi Denizcilik Fakiiltesi, nurser.gokdemir@deu.edu.tr,
ORCID: 0000-0002-4359-8116.
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Kolaylastirma Soézlesmesine getirilen yeni hikiimlerle dijitallesmeyi
tesvik etmek icin verilerin elektronik olarak ytiklenmesi ve paylasilmasi sag-
lanmaya c¢ahsilmistir. 2019 yilh Nisan ay1 itibari ile Sozlesme, gemilerin ve
limanlarin FAL verilerinin elektronik olarak degisimini zorunlu kilmakta ve
bir¢ok kurum ve otoritenin tek bir noktadan veri alisverisi yaptig1 “tek pen-
cere” uygulamasinin kullanimim tesvik etmektedir. 2021 yilinda Kolaylas-
tirma Komitesi, Sozlesme'de dijitallesmeyi daha da tesvik eden degisiklikleri
onaylamistir. Degisiklikler kabul edildikten sonra, S6zlesme ile ilgili veri akisi
kagit formlarla degil, dijital olarak gerceklestirilecektir. Ayrica tek pencere
zorunlu hale gelecektir. Bu degisikliklerin 2024 yil1 Ocak ay1 itibari ile ytriir-
liige girmesi beklenmektedir. Ayrica Kolaylastirma Komitesi, gemiler ve li-
manlar arasindaki veri degisim kalitesinin gelistirilmesini hedeflemektedir.
Kolaylagtirma ve Elektronik Ticaret iizerine Uluslararasi Denizcilik Orgiitii
Ozetinde, deniz ticareti ve limanlarda ayni tanimlar ve formatlarin kullanil-
masi suretiyle ortak terminolojinin olusturulmasi hedeflendigi belirtilmek-
tedir.

Bu calismada, Uluslararasi Deniz Trafiginin Kolaylastirilmasi S6zlesmesi
tarihgesi ve uygulama alani, Kolaylastirma Komitesi gorevleri, dijitallesme
calismalari ¢ercevesinde Sozlesmede yapilan degisiklikler ve deniz ticaretini
etkileyecek ytlriirliige girmesi planlanan uygulamalar incelenecektir.

Anahtar kelimeler: Deniz Ticareti, Uluslararasi Deniz Trafiginin Kolay-
lastirilmas1 Soézlesmesi, Uluslararasi Denizcilik Sozlesmeleri, Uluslararasi
Denizcilik Orgiitii, Kolaylastirma Komitesi.

A REVIEW ON THE CONVENTION ON THE FACILITATION OF
INTERNATIONAL MARINE TRAFFIC AND ITS AMENDMENTS

The Convention on Facilitation of International Maritime Traffic (FAL),
one of the Conventions of the International Maritime Organization, was
signed on 9.4.1965 and entered into force on 5.3.1967. As of 2022, 125
States, corresponding to 95.30% of the world's maritime fleet, are parties to
the Convention. Turkey became a party to the Convention in 2016, and with
the Council of Ministers Decision dated 17.01.2018 and numbered
2018/11316, it was decided to approve the “Amendments to the 1965 Inter-
national Maritime Traffic Facilitation Convention” by Turkey.

The International Convention for the Facilitation of Maritime Traffic is
aimed to reduce the density of maritime traffic, to coordinate the coopera-
tion of the states with each other, to ensure the coordination of official trans-
actions and procedures, and to simplify the procedures. The Convention for
the Facilitation of International Maritime Traffic contains both mandatory
and advisory provisions. The Convention contains in Standard 2.1 a list of
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documents that coastal states may request from a ship and recommends the
maximum number of copies and information required. Standardized Forms
have been developed by the International Maritime Organization for seven of
these documents. Coastal states also have the right to request documents
related to ship registration, tonnage, safety and marine pollution prevention.

The Facilitation Committee, one of the committees of the International
Maritime Organization, deals with issues related to the facilitation of interna-
tional maritime traffic, including the arrival, stay and departure of ships,
persons and cargo from ports. The Committee also considers electronic
commerce, including the single window concept, and seeks to strike the right
balance between regulation and facilitating international maritime trade.
The Facilitation Committee continues to work on updating the Convention.

The new provisions of Facilitation Convention, it has been tried to en-
sure that data is uploaded and shared electronically in order to promote
digitalization. As of April 2019, the Convention obliges the electronic ex-
change of FAL data of ships and ports and encourages the use of a “single
window” application, where many institutions and authorities exchange data
from a single point. In 2021, the Facilitation Committee approved changes to
the Convention that further promote digitalisation. After the amendments
are accepted, the data flow regarding the Convention will be carried out digi-
tally, not in paper forms. Also, a single window will become mandatory.
These changes are expected to enter into force as of January 2024. In addi-
tion, the Facilitation Committee aims to improve the quality of data exchange
between ships and ports. In the IMO Compendium on Facilitation and Elec-
tronic Business, it is stated that it is aimed to establish a common terminol-
ogy by using the same definitions and formats in maritime trade and ports.

In this study, the history and application of the Convention for the Facili-
tation of International Maritime Traffic, the duties of the Facilitation Commit-
tee, the amendments made to the Convention within the framework of digi-
talization studies and the applications that are planned to come into effect
that will affect maritime trade will be examined.

Keywords: Maritime Trade, Convention on the Facilitation of Interna-
tional Maritime Traffic, International Maritime Conventions, International
Maritime Organization, Facilitation Committee.






SIGORTACI KANUNI HALEFIYETE DAYALI OLARAK
SiIGORTA ETTIRENE VEYA YAKINLARINA
RUCU EDEBILIR Mi?

Fatma GORGULU *

Sigortacinin kanuni halefiyetinin diizenlendigi TTK m. 1472/1 hiikkmd,
sigortacinin halefiyete dayali riicu hakkini kullanabilmesi i¢in sigorta konusu
rizikoyu gergeklestiren kisinin “sorumlu kisi” statiisiinde olmasini aramistir.
Sigortacinin riicu hakkinin muhatabini belirlemek tlizere kullanilan bu ifade,
baskasi hesabina yapilan sigortada, sigorta ettirene riicu edilip edilmeyecegi
sorusuna cevap veremedigi gibi sigortalinin aile fertlerine veya sigortali ile
birlikte ayni ¢ati altinda iktisadi birlik icinde yasayan kisilere riicu edilip
edilmeyecegi sorusuna da cevap verememektedir. Tiirk Ticaret Kanunu Ta-
sarina iliskin yapilan degerlendirmelerde bu eksiklik dile getirilmis; ancak
sigortacinin halefiyete dayali riicu hakkinin kimlere karsi ileri siiriilemeye-
cegi sorunun ¢o6ziimi sonraki yasal diizenlemelere birakilarak ge¢misten
devralinan bosluk gelecege tasinmistir.

6762 sayili Kanunun sigorta hukuku kitabinin yenilenmesinde dikkate
alinan 1908 tarihli Alman Sigorta Sozlesmeleri Kanununda sigortacinin si-
gortalinin kendisi ile birlikte ayni hanede yasayan aile fertlerine karsi
halefiyete dayali riicu hakkini kullanamayacag hiikiim altina alinmistir(§ 67,
Abs.2, VVG a.F). Tirk Ticaret Kanunu Tasarisinin ilanindan 6nce hazirlik
calismalar1 baslayan 2008 tarihli Alman Sigorta S6zlesmeleri Kanununda ise
“aile imtiyaz1”(Familienprivileg) yerine “ev  birligi imtiyaz1”
(Haushaltgemeinschaftsprivileg) getirilmis; zarara sebep olan kisinin aile
iiyesi olup olmadigina bakilmaksizin rizikonun gerceklestigi anda sigortali ile
ayni ¢at1 altinda iktisadi birlik icerisinde yasayan Kisilerin sigortacinin
halefiyete dayali riicu hakkinin muhatabi olmadigi kabul edilmistir(§ 86
Abs.2, VVG). Boyle bir imtiyazin taninmasi ile bir yandan i¢ barisin stirdii-
rillmesi, diger yandan sigortacinin riicu yoluyla sigortaliya dolayh bir bi¢cim-
de yiik olusturmasinin dniine gecilmesi amaglanmaistir.

Alman Sigorta Sézlesmeleri Kanununda oldugu gibi Isvicre Sigorta Séz-
lesmeleri Kanununda da sigortacinin riicu hakkinin belirli kisilere kars: kul-
lanilamayacag diizenlenmistir. Kismen revize edilmis Isvigre Sigorta Soz-

" Ars. Gor., Bingdl Universitesi iktisadi ve idari Bilimler Fakiiltesi, fgorgulu@bingol.edu.tr,
ORCID: 0000-0001-5727-414X.
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lesmeleri Kanununun yiiriirliige girdigi 1 Ocak 2022 tarihine kadar Isvicre
sigorta mevzuatinda sigortacinin halefiyet hakkinin sigortali ile ayni aile
birligi icerisinde yasayan Kisiler ile sigortalinin eylemlerinden sorumlu oldu-
gu kisilere karsi ileri siiremeyecegi diizenlenmistir(Art 72 Abs. 3 VVG). Mez-
kur hiiklim, sigortalinin zarar gergeklestiginde eylemlerinden sorumlu oldu-
gu veya birlikte yasadig1 kisiler aleyhine talep yoneltmeyecegi varsayimina
dayanmistir. VVG'nin kismi revizyonuyla birlikte Art. 72 VVG hiikmiiniin
yerini, Art. 95c¢ Abs. 3 VVG hiikmii almistir. Bu hiikiimde, zararin sigortalinin
yakin iligki icerisinde bulundugu Kkisilerin hafif ihmalinden kaynaklanmasi
halinde halefiyet hakkinin ileri siiriilemeyecegi diizenlenmistir. Bu diizenle-
me ile sigortacinin halefiyet hakkini ileri stiremeyecegi kisilerin kapsami
oldukga genisletilmistir.

Sigortacinin halefiyete dayanan riicu hakkindan muaf tutulmasi gereken
kisilerin tespitinde, Alman ve Isvicre Sigorta Sozlesmeleri Kanunu ile Tiirk
toplum yapisinin dikkate alinmasi isabetli olacaktir. Ulkemizde 6zellikle kir-
sal yerlesimlerde, ayni cati altinda yasamasalar da aym biitceyi paylasan
ailelerin varligi, Tiirk toplum yapisini da géz oniine almay1 gerekli kilmistir.
Buna ek olarak, riicu hakkinin kétiiye kullanilmasina imkan vermemek icin
sinirlandirma kapsaminda olan Kisilerin, zarara kasten sebep olmasi duru-
munda riicu yasaginin gecerli olmayacaginin diizenlenmesine ihtiya¢ vardir.
Tim bu hususlar goz 6ntine alinarak TTK m. 1472 hiikmiine sigortacinin
sigortalinin yakin iliski icerisinde bulundugu kisilere riicu edemeyecegini
diizenleyen bir iigiincii fikra eklenmelidir. Bu fikrada Isvi¢gre hukukunda ol-
dugu gibi “6zellikle” ifadesi kullanilarak yakin iliski icerisinde bulunan kisile-
rin sinirh sayida olmadigi ve somut olayin 6zelligine gore hakim tarafindan
taktir edilecegi vurgulanmalidir. Son olarak TTK m. 1472 hiikmiine eklenme-
si gerekli goriilen bu fikradan beklenen sonucun elde edilebilmesi i¢in, bu
fikranin Alman ve Isvigre hukuklarinda oldugu gibi sigortal aleyhine degisti-
rilemeyecek hiitkiimler kapsamina alinmasi gerekir. (TTK m. 1486)

Anahtar Kelimeler: Aile imtiyazi, Ev Birligi imtiyazi, Zenginlesme Ya-
sagl, 6012 Sayili TTK, Art. 95c Abs. 3 VVG, § 86 Abs.2, VVG.

CAN THE INSURER RECOURSE TO THE POLICYHOLDER OR HIS
RELATIVES BASED ON LEGAL SUBROGATION?

The TCC (Turkish Commercial Code) art. 1472/1 provision stipulates
that in order for the insurer to exercise their right to recourse based on sub-
rogation, the person realizing the risk that is the subject of the insurance
must be the “responsible individual”. This expression used to identify the
addressee of the insurer’s right to recourse, not only fails to answer the ques-
tion of whether recourse can be taken against an policyholder in insurance
established on behalf of another party, but it also does not answer the ques-
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tion of whether or not subrogation-based recourse can be taken against the
family members of the insured or persons living in economic union under the
same roof as the insured. This deficiency was expressed in assessments
made on the Turkish Commercial Code Draft, however, the solution to the
question against whom the insurer cannot claim the right to subrogation-
based recourse was left to later regulations, carrying the same deficiency into
the future.

In the German Insurance Contracts Law of 1908, which was taken into
account when renewing the insurance law book of Law No. 6762, it is stipu-
lated that the insurer cannot use the right of subrogation-based recourse
against family members living in the same household with the insured (§ 67,
Abs.2, VVG a.F). In the German Insurance Contracts Law of 2008, for which
the preparations started before the announcement of the Turkish Commer-
cial Code Draft, “family privilege” (Familienprivileg) was replaced by “home
union privilege” (Haushaltgemeinschaftsprivileg). Regardless of whether the
person causing the damage is a family member or not, it is accepted that the
persons living in an economic union under the same roof with the insured at
the time of the risk are not the addressee of the insurer's right of subrogation
- based recourse (§ 86 Abs.2, VVG). The objective of granting such a privilege
is to both maintain internal peace and to prevent the insurer from indirectly
creating a burden on the insured through recourse.

As in the German Insurance Contracts Law, the Swiss Insurance Con-
tracts Law also stipulates that the insurer’s right to recourse cannot be exer-
cised against certain individuals. Up until January 1, 2022, when the partially
revised Swiss Insurance Contracts Law went into force, it was regulated in
the Swiss insurance legislation that the insurer could not claim subrogation
rights against persons living in family unity with the insured in the same
house and against persons whose actions the insured is responsible for (Art
72 Abs. 3 VVG). The provision in question was based on the assumption that
the insured would not make claims against persons whose actions they are
responsible for or persons they live with when the damage occurs. With the
partial revision of the VVG, the Art. 72 VVG provision was replaced by the
Art. 95c¢ Abs. 3 VVG provision. This provision stipulates that if the damage is
caused by the slight negligence of people that whom the insured has close
relations, the subrogation right cannot be claimed. With this regulation, the
range of people the insurer cannot claim subrogation rights against is signifi-
cantly expanded.

It would be appropriate to observe the German and Swiss Insurance
Contracts Law and the Turkish society structure in the determination of the
persons who should be exempted from the insurer's right to subrogation-
based recourse. The existence of families sharing the same budget even
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though they do not live under the same roof, especially in rural settlements
in our country, makes it necessary to consider the Turkish society structure.
Also, in the interest of preventing the abuse of recourse rights, there is a
need to stipulate that if the persons in the scope of the limitation have caused
the damage intentionally, the prohibition on recourse shall not apply. Con-
sidering all these aspects, a third clause should be added to the TCC art. 1472
provision stipulating that the insurer cannot take recourse against persons
that whom the insured has close relations. In this clause, as in Swiss law, it
should be emphasized by using the expression “especially” that the people
who are in close relations are not limited in number and will be considered
by the judge according to the nature of the concrete case. Finally, to achieve
the expected result from this clause that is deemed necessary to add to the
TCC art. 1472 provision, this clause should be included in the scope of provi-
sions that cannot be changed against the insured, as they have done in the
German and Swiss laws. (TCC art. 1486)

Keywords: Family Privilege, Home Union Privilege, The Turkish Com-
mercial Code No. 6102, The Prohibition of Enrichment, Art. 95c Abs. 3 VVG, §
86 Abs.2, VVG.



SiIGORTADA AHLAKA AYKIRILIK: GENELEV ORNEGI

Belin KOROGLU OLMEZ *

Sigorta sozlesmesinin unsurlarindan biri olan menfaat, sigortanin konu-
sunu olusturur. Menfaat; ekonomik bir degeri olan, para ile 6l¢iilebilir, kanu-
na ve ahlaka aykir1 olmayan gecerli nitelikte olmalidir. Sigorta s6zlesmesinin
bir diger unsuru olan riziko ise taraf iradelerinden bagimsiz olarak gercek-
lesmesi muhtemelen olan, ancak gerceklesip gerceklesmeyecegi veya ne za-
man gerceklesecegi belirli olmayan, gerceklesmesi halinde zarar dogurma
ihtimali olan olay1 ifade eder. Rizikonun sigorta teminati kapsaminda addedi-
lebilmesi icin mesru bir riziko olmahdir. Zira TTK m. 1404 uyarinca; kanu-
nun emredici hiikiimlerine, ahldka, kamu diizenine, kisilik haklarina aykir1
bir fiilden dogabilecek zarar teminat altina alinamaz.

Genelev isletmesine dahil olan malvarligi unsurlarinin zarara ugramasi,
genelevlerde yiiriitiilen faaliyet neticesinde ii¢iincii kisilerin hastalik kapmasi
veya baskaca bir bedensel ve maddi zarara ugramalari, genelevlerde calisan
seks iscilerinin hastalik kapmasi, bir saldir1 neticesinde zarara ugramalari
veya hayatlarini1 kaybetmeleri miimkiindiir.

Genelev isletenlerin; isletme dahilindeki malvarlig1 unsurlari tizerindeki
menfaatleri bakimindan mal sigortasi, isletmenin faaliyetleri neticesinde
sorumluluklarini dogurabilecek olaylar nedeniyle isveren sorumluluk sigor-
tas1 veya l¢iincii sahislara karsi mali mesuliyet sigortasi yaptirmalar1 diisii-
niilebilir. Isveren sorumluluk sigortasi ile genelev isleten; isyerinde meydana
gelebilecek is kazalari sonucunda kendisine yiiklenebilecek sorumluluk ne-
deniyle dogabilecek tazminat talepleri ve Sosyal Sigortalar Kurumu tarafin-
dan ikame edilecek riicu davalari sonunda 6denecek tazminat miktarlar:
bakimindan sigorta teminati altina alinir. Meslek hastaliklar1 neticesinde
dogacak maddi manevi tazminat talepleri, ek s6zlesme ile sigorta teminatina
dahil edilebilir. Ugiincii sahislara kars1 mali mesuliyet sigortasi ise genelev
isletenin; ligiincli sahislarin bedensel veya maddi zararlarina yonelik, kendi-
sine karsi ileri siiriilebilecek tazminat taleplerine karsi sorumlulugunu sigor-
ta himayesine alir. Genelevin faaliyetinde kullanilan asansoér ile deprem, su
baskini, yangin vb. nedeniyle iigiincii sahislarin ugradigi zarardan dogan
sorumluluk ek s6zlesme ile teminat altina alinabilir.

Dr. Ogr. Uyesi, Hasan Kalyoncu Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dalj,
belinkorogluolmez@gmail.com, ORCID: 0000-0002-4071-4484.
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Genelevde calisan seks iscileri ise hayatlarini 6liim rizikosuna karsi ha-
yat sigortasi, viicut biitlinliiklerini ve sagliklarini ise hastalik ve saglik sigor-
tas1 ve kaza sigortasi ile sigorta teminati altina alabilirler.

Genelev isletenlerin ve burada ¢alisan seks iscilerinin sigorta s6zlesmesi
yaplp yapamayacaklari sorunu, sigortalanabilir menfaat ve rizikolarin mesru
olup olmadig1 noktasinda toplanir. Bu mesruiyet sorunu ise ytriitiilen faali-
yetin ahldka aykiriligi cer¢evesinde tartisilabilir.

Oncelikle devlet kontroliindeki genelevlerde yiiriitiilen faaliyet ile yasal
olmayan, gizli fuhus adi verilen faaliyet arasinda ayrim yapilmasi gerekir.
Gizli fuhus halinde; bu yerleri isletenlerin ve burada veya bagimsiz olarak
¢alisan seks is¢ilerinin mesru olmayan menfaat ve rizikolarindan soz edilebi-
lir. Bu kisilerin, sigorta sozlesmesi yapmasi miimkiin olmayacaktir. Buna
karsin devlet, fuhusu kontrol altina almak ve toplum saghigini korumak ama-
ciyla genelev agilmasina iliskin yetkiyi elinde bulundurur. Umumi Hifzissithha
Kanunu uyarinca c¢ikarilan Genel Kadinlar ve Genelevlerin Tabi Olacaklari
Hiikiimler ve Fuhus Yiiziinden Bulasan Ziihrevi Hastaliklarla Miicadele Tiizii-
gii'ne gore genelevlerin a¢ilmasi, Ziihrevi Hastaliklar ve Fuhusla Miicadele
Komisyonu’'nun kabulii ve en biiylik miilki amirin onayina tabidir. Genelev-
lerde ¢alisan seks iscileri ise SSK m. 4/2-e geregince sigortali sayilir. Seks
iscilerinin sigortali sayilabilmesi; genelevin devlet kontroliinde agilmasi ve
calisanlarin, Tuziik'te yer alan sartlar saglayarak genel kadin olarak tescil
edilmelerine baghdir.

Menfaat ve rizikonun mesrulugu ile ifade edilen daha ziyade sekli mesrui-
yettir. Genelevlerin a¢ilmasi ve burada ¢alisanlar, devlet kontroliinde olup
kanuni diizenlemeler ile koruma altina alinmistir. Genelevlerin mevcudiyeti
sigorta sozlesmesi ile saglanmaz; bir diger deyisle sigorta, bu faaliyetler baki-
mindan bir ara¢ degildir. Trafik kazas1 neticesinde dogan zararlar bakimindan
kasko ve zorunlu mali mesuliyet sigortasi, doktorun hatali tedavisi nedeniyle
dogan zararlara karsi mesleki sorumluluk sigortas: veya devlet kontroliinde
olan bahis isletmeleri isletenlerin sigorta s6zlesmesi yaptirmasi miimkiindiir.
Tiim bu 6rneklerde riziko konusu davranis, ahlaka aykir1 bir davranis olabilir.
Halihazirda agilmasi devlet onayina tabi olan, vergi 6demekle yiikiimlii kilinan
genelev isletenler ile calismalar tescil sartina baglanan ve SSK kapsaminda
sigortali kabul edilen kisilerin menfaatleri de sekli bir mesruiyete kavusturul-
mustur. Buna gore ahlaka aykirilik nedeniyle yapilacak mesruluk degerlen-
dirmesinde; salt fiilin veya korunmasi istenen menfaatin degil, sigortanin bii-
tiniiniin ahlaka aykinn olmasindan sbéz edilmelidir. Yargitay IBGK’nin
14.1.1948 tarihli, E. 1943/30, K. 1948/2 sayili kararinda; genelev olarak kulla-
nilmak amaciyla yapilan tasinmaz kira s6zlesmesinin, kanuna ve ahlaka aykiri
oldugunun veya ahlaka aykir1 bir amaci gergeklestirmek icin yapildiginin iddia
edilemeyecegine, hiikiimetin izni alinarak agilan genelevler bakimindan bu
aykiriigin ileri siiriilmesinin miimkiin olmadigina hiikmedilmistir. Tiim bu
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aciklamalar neticesinde; halihazirda kanuni bir diizenleme ile izin verilen hu-
sus bakimindan, ahlaka aykirilik iddiasi ileri siiriilememelidir. Bu nedenle;
mevzuat geregi tescil edilen kisiler ile devlet kontroliinde faaliyetine izin veri-
len genelevleri isletenlerin, faaliyetin ahlaka aykiri olmasindan hareketle sigor-
ta s0zlesmesi yapamayacaklarini séylemek miimkiin olmamalidir.

Anahtar Kelimeler: Genelev, Sigorta, Menfaat, Riziko, Ahlaka Aykirilik.

IMMORALITY IN INSURANCE: BROTHEL EXAMPLE

Interest, which is one of the elements of insurance contract, is the sub-
ject of the insurance. Interest shall have an economic value, be measured by
money, not be contrary to law and morality. Risk is another element of insur-
ance contract and shall be defined as a fact that there is a possibility of occur-
rence beside the will of the parties, but neither its occurrence or the time of
occurrence is clear and as it occurs there is a possibility to cause a damage. A
risk in scope of the insurance coverage shall be a legitimate risk since a dam-
age caused by an act contrary to the mandatory rules of law, morality, public
order and human rights cannot be covered by insurance according to the
Article 1404 of Turkish Commercial Code.

It is possible that the assets of brothel may be damaged, third persons
may be infected or suffer a physical or material damage resulted from the
activity carried out in brothel, the sex workers in brothels may be infected,
suffer a damage as a result of an assault or lose their life.

Brothel keepers may insure their interest on the assets of brothel through
a property insurance and their liability resulted from the activities of the
brothel through an employer’s liability insurance or third party liability insur-
ance. Employer’s liability insurance covers the liability of brothel keeper raised
from the claim for damages as a result of the occupational accidents take place
in workplace and the recourse actions brought by Social Security Institution.
Material and non-pecuniary damage claims resulted from the occupational
diseases may be included into the insurance coverage by an additional con-
tract. Third party liability insurance covers the liability of brothel keeper
raised from the claim for damages resulted from the physical or material dam-
ages of third parties. The liability raised from third party damages as a result of
earthquake, flood, fire etc. and the elevator used in brothel activity may also be
included into the insurance coverage by an additional contract.

Sex workers in brothel may insure their life through a life insurance
against the risk of death and their physical integrity and health through a
disease and health insurance or an accident insurance.

The problem whether the brothel keepers or sex workers in this place
may or may not make an insurance contract concentrates on the legitimacy
of the insurable interest and risks. This legitimacy problem may be discussed
in scope of the immorality of the activity takes place in brothel.
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Primarily a separation shall be made between the activity in brothels
under the control of the state and illegal, in other words, hidden prostitution
activity. In case of hidden prostitution, the interest and risk of the keepers
and separate/in-house sex workers may be assumed illegitimate. Thus, these
people shall not make an insurance contract. On the other hand, state pos-
sess the authority to start a brothel in order to control the prostitution and
protect the public health. According to the Regulation on the Provisions Sub-
jected to the Prostitutes and Brothels and Fighting against the Venereal Dis-
eases Raised from Prostitution made pursuant to the General Public Health
Code, to start a brothel is subject to the acceptance of the Commission of
Venereal Diseases and Fighting against Prostitution and approval of the
highest administrative chief. Sex workers in brothels are considered as in-
sured according to the Article 4/2-e of the Social Insurance Code. The con-
sideration of sex workers as insured depends on the start of the brothel in
control of state and the registration of workers as prostitute as they fulfill the
conditions mentioned in the Regulation.

The legitimacy of the interest and risk is rather a formal legitimacy. The
start of brothels and sex works in these places are under the control of the
state and protected by legal regulations. The existence of brothels does not
depend on to the insurance contract, in other words, insurance is not an in-
strument for these activities. Motor insurance and liability insurance about
the damages resulted from traffic accidents, professional liability insurance
about the damages resulted from malpractice of doctors can be made or
bookmarkers under the control of state can make an insurance contract. The
action subject to the risk in these examples also may be an immoral act. The
formal legitimacy of the interest of brothels that are already under the ap-
proval of state, obliged to pay tax and of sex workers whose work depend on
to registration and who are considered as insured in scope of Social Security
Code, is also provided. Hereunder the legitimacy consideration due to im-
morality shall not be made according to the act or interest solely, vice versa
the immorality of the insurance as a whole. In the decision of the Court of
Cassation General Assembly of Unification of Judgements (date 14.1.1948,
number 1943 /30 - 1948/2) it is ruled that, the illegality and immorality of a
lease contract about an immovable to be used as a brothel and the existence
of contract is to achieve an immoral aim shall not be claimed, this contradic-
tion cannot be claimed for the brothels that are started by the permit of the
government. Hereby, an immorality claim shall not be made about a fact
permitted with the legal regulations. Therefore, it shall not be possible to say
that the ones registered according to the regulations and the brothel keepers
whose activity is permitted under the control of state may not make an in-
surance contract as their activity is immoral.

Keywords: Brothel, Insurance, Interest, Risk, Immorality.



SIGORTA SOZLESMELERINDE SIGORTA
KORUMASININ BASLANGIC ANINA ILIiSKIN
BAZI SORUNLAR VE ONERILER

Ebru TUZEMEN ATIK *

Sigorta sozlesmesi, tam iki tarafa borg yiikleyen bir sézlesmedir. Bu s6z-
lesmede, sigortacinin asli edimi, sigorta korumasinin saglanmasi; sigorta
ettirenin asli edimi ise primin 6denmesidir. S6z konusu iliskide, sigortacinin
sigorta korumasi saglama borcu, sigorta ettirenin primi 6demesine baglan-
mustir. Zira sigorta korumasi, kural olarak primin ya da ilk taksitin 6denme-
siyle baslamaktadir. Kara ve denizde esya tasima islerine iliskin sigortalar,
bu kuraldan istisna tutulmustur (TTK m. 1421/1).

Sigorta korumasinin baslangicinin primin 6denmesine baglanmasi ne-
deniyle, primin 6dendigi anin tespiti 6nem arz etmektedir. Bu nedenle kanun
koyucu, primin 6denme sekline iliskin olarak bazi hiikiimlere yer vermistir.
Prim, aksine s6zlesme yoksa pesin ddenir (TTK m. 1430/1). Bu kapsamda
ayrica, sigorta priminin nakden 6denecegi ve ilk taksitin nakden 6denmesi
sartiyla, sonraki primler icin kambiyo senedi verilebilecegi kabul edilmistir
(TTK m. 1430/2). Boyle bir durumda sonraki prim, yani ikinci ve varsa son-
raki taksitler, kambiyo senedinin tahsili ile 6denmis olacaktir.

Bilindigi iizere, mevcut bir bor¢ i¢cin kambiyo senedi diizenlenmesi ifa
yerine ge¢cmez; ifa ugruna edimdir. Sigorta sozlesmelerinde de sonraki pri-
min 6denmesi icin kambiyo senedi verilmesi halinde 6demenin kambiyo
senedinin tahsili ile gerceklesecegine dair diizenleme, ilk bakista kambiyo
senetlerinin ozellikleriyle uyumlu goziikmektedir. Ancak primin édenmesi
amaciyla kambiyo senedi diizenlenmesinin, ilk primin nakden 6denmesi
sartina baglanmasi hususu elestiriye agiktir. Zira sigorta korumasinin bas-
langic anina dair diizenlemenin dahi aksi kararlastirilabilirken, primin
0denmesinde kambiyo senedine basvurulmasinin ilk primin 6denmesi satina
baglanmasinin izahi giictiir. Ustelik primin nakden 6denmesine ve sonraki
primler i¢cin kambiyo senedi verilmesine iliskin TTK m. 1430/2 hiikmii, TTK
m. 1452/2 diizenlemesiyle korunarak aksine sozlesme sartlari gecersiz sa-
yilmistir.

Dr. Ogr. Uyesi, Selguk Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali, eb-
ru.atik@selcuk.edu.tr, ORCID: 0000-0003-4463-3806.
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Primin 6dendigi anin tespitine ve dolayisiyla sigorta korumasinin bas-
langi¢ anina iliskin sorunlar bundan ibaret degildir. Uygulamada primin kre-
di kart1 vasitasiyla 6denmesine veya sonraki primin ddenmesini teminen
provizyon verilmesi gibi uygulamalara da siklikla rastlanmaktadir. Kredi
karti, banka havalesi, EFT vb. yontemlerle yapilan 6demelerde karsilasilabi-
lecek sorunlarin belirlenmesi ve degerlendirilmesi gibi hususlar, primin
0dendigi anin tespiti acisindan 6nem arz etmektedir. A¢iklanan esaslar dahi-
linde bu ¢alismada, sigortacinin rizikoyu tasima yiikiimliligine iliskin TTK
m. 1421 ve sigorta ettirenin prim 6deme borcuna iliskin TTK m. 1430 diizen-
lemeleri ekseninde, sigorta korumasinin baslangi¢ anina iliskin bazi tespit ve
degerlendirmelere yer verilmektedir.

Anahtar Kelimeler: Sigorta Korumasi, Sigorta Primi, Koruyucu Hiikiim-
ler, ifa Ugruna Edim, Nakden Odeme, Kredi Kartiyla Odeme.

SOME PROBLEMS AND SUGGESTIONS REGARDING THE
INCEPTION OF INSURANCE PROTECTION IN
INSURANCE CONTRACTS

An insurance contract is a contract that imposes obligations on both parties.
In this contract, the primary liability of the insurer is the provision of insurance
protection, while the primary liability of the insured is the payment of the pre-
mium. In the mentioned relationship, the insurer's responsibility to provide
insurance protection is tied to the insured person's premium payment. Because,
as a rule, insurance protection begins with the payment of the premium or the
first instalment. This rule does not apply to insurances relating to the transpor-
tation of commodities on land and at sea (TCC art. 1421/1).

Since the beginning of the insurance protection is tied to the payment of
the premium, it is important to determine the moment when the premium is
paid. For this reason, the legislator has included some provisions regarding
the payment method of the premium. The premium is paid in advance unless
there is a contrary contract (TCC art. 1430/1). In this context, it has also been
accepted that the insurance premium will be paid in cash and a bill of ex-
change can be issued for subsequent premiums, provided that the first in-
stalment is paid in cash (TCC art. 1430/2). In this context, it has also been
accepted that the insurance premium is paid in cash, and a bill of exchange
can be issued for subsequent premiums, provided that the first instalment is
paid in cash (TCC art. 1430/2). In such a case, the following premium, the
second and if any, subsequent instalments, will be paid with the collection of
the bill of exchange.

As is known, issuing a bill of exchange for an existing debt does not con-
stitute performance; is an act for the sake of performance. The regulation
stating that if a bill of exchange is issued for the payment of the next pre-
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mium in insurance contracts, the payment will be made with the collection of
the bill of exchange appears to be compatible with the features of bills of
exchange at first look. However, the issue of providing a bill of exchange for
the payment of the premium is susceptible to criticism because it is subject
to the requirement of paying the first premium in cash. Because, while even
the regulation regarding the starting moment of the insurance protection can
be decided against, it is difficult to explain why the use of a bill of exchange in
the payment of the premium is tied to the condition of paying the first pre-
mium. Furthermore, the provision of TCC art. 1430/2 regarding the payment
of the premium in cash and the issuing of bills of exchange for subsequent
premiums was protected by the regulation of TCC art. 1452/2, and contract
conditions to the contrary were ruled invalid.

The problems related to the determination of the moment the premium
is paid and thus the starting moment of the insurance protection is not lim-
ited to this. In practice, applications such as paying the premium by credit
card or giving a provision for the payment of the next premium are also fre-
quently encountered. Issues such as identifying and evaluating the problems
that may be encountered in payments made by credit card, bank transfer,
EFT, etc. are important in terms of determining the moment the premium is
paid. In accordance with the principles explained, this study provides some
determinations and evaluations regarding the starting moment of insurance
protection in line with the regulations of TCC article 1421 regarding the li-
ability of the insurer to bear the risk and article 1430 of the TCC regarding
the premium payment obligation of the insured.

Keywords: Insurance Protection, Insurance Premium, Protective Provi-
sions, Act for the sake of performance, Cash Payment, Credit Card Payment.






iNSANSIZ GEMILERIN DENIZE ELVERISLILIK VE
SIBER RiSK GARANTISI

Ayca UCAR ™

Otonom ve uzaktan kontrol edilen gemilerin teknolojisi, denizcilik en-
diistrisinde en ¢ok tartisilan konudur. Bu alan su anda siirekli olarak yeni
riskler ve yenilikler yaratildigindan, hizli bir gelisim halindedir. Insansiz
gemilerin iki kategorisi vardir: ilki, kiy1 tabanl kontrolorler tarafindan dijital
kullanilarak uzaktan kontrol edilen gemiler. insansiz gemiler (UV'ler) olarak
adlandirilan ekipman; ve ikincisi, otonom insansiz gemiler olarak adlandiri-
lan yeni teknolojiye sahip gemiler (AV'ler), algoritmalar kullanarak c¢alisan
Onceden programlanmis gemileri ifade eder. Denizlerdeki kaza sayisini
azaltmak, ulasim verimliligini artirmak ve sera gazi emisyonlarini azaltmak
amaci ile Karisik ileri diizey teknolojilerin otonom gemilere entegre edilmesi
amaclanmis, mesela, ECDIS (Elektronik Harita Goriintiileme ve Bilgi Sistemi),
AIS (Otomatik Tanimlama Sistemi) ve GPS (Kiiresel Konumlandirma Siste-
mi), gibi teknolojik sistemlerin otonom gemilerde kullanilmak istenmesi ile
beraber, bu sistemlerdeki kaginilmaz kusurlar, bilgisayar korsanlig1 teknolo-
jilerinin hizli inovasyonuyla birlestiginde, insansiz gemiler, insanli gemilere
gore siber saldirilara kars1 daha savunmasiz hale gelebilecektir. Biiytik 6lgii-
de tesadiiflere dayanan geleneksel deniz risklerinden farkli olarak, siber risk
potansiyel olarak herhangi bir birey tarafindan bilgisayarda olusturulabilir
ve cografi sinirlara bagh degildir. Bu nedenle, piyasanin yani sira énceki veri-
lere erisimin olmamasi nedeniyle bu riske iliskin farkindalik eksikligi, sigor-
tacilar1 savunmasiz birakabilir.

Bu Tebligde 6zellikle, mevcut deniz sigorta yasal rejiminin sigortacilar
icin kagiilamaz savunmalar1 saglayip saglayamayacagl incelenecektir. Yine
teblig, deniz sigortalarinda, denize elverislilik ve siber risk garantisine genel
bir ¢erceveden bakmanin yansira, en temel zimni garantilerden birine odak-
lanacaktir. Baska bir deyisle, deniz sigortalarinda mevcut denize elverislilik
garantisi iceresinde, insansiz gemilerin siber risklerini barindiracak degis-
mesi gereken belirli alanlar olup olmadigi tizerinde duracaktir.

Dr. Ogr. Uyesi, Ozyegin Universitesi Hukuk Fakiiltesi, aycaucar@hotmail.co.uk, ORCID:
0000-0001-9275-4392.
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Anahtar Kelimeler: Otonom Gemiler, Siber Risks, Risk Yonetimi, Deni-
ze Elverislilik, Garantiler.

THE WARRANTY OF SEAWORTHINESS AND CYBER
RISK OF UNMANNED SHIPS

The technology of autonomous and remotely controlled ships is the
most discussed topic in the maritime industry. This field is currently in a
state of rapid development as new risks and innovations are constantly being
created. There are two categories of unmanned ships: first, ships that are
remotely controlled using digital by shore-based controllers. equipment
called unmanned ships (UVs); and secondly, new technology ships (AVs),
called autonomous unmanned ships, refer to preprogramed ships that oper-
ate using algorithms. In order to reduce the number of accidents at sea, in-
crease transportation efficiency and reduce greenhouse gas emissions, it is
aimed to integrate Mixed advanced technologies into autonomous ships, for
example, ECDIS (Electronic Chart Display and Information System), AIS
(Automatic Identification System) and GPS (Global Positioning System) Un-
manned ships may become more vulnerable to cyber-attacks than manned
ships when the inevitable flaws in these systems are combined with the
rapid innovation of hacking technologies. Unlike traditional maritime risks,
which are largely based on chance, cyber risk can potentially be computer
generated by any individual and is not geographically bounded. Therefore,
lack of awareness of this risk due to lack of access to market as well as prior
data can leave insurers vulnerable.

In particular, this paper will examine whether the current marine insur-
ance legal regime can provide unavoidable defences for insurers. Again, the
paper will focus on one of the most basic implied guarantees in marine in-
surance, besides looking at the seaworthiness and cyber risk warranty from
a general perspective. In other words, it will focus on whether there are cer-
tain areas that need to change to accommodate the cyber risks of unmanned
ships within the current seaworthiness guarantee in marine insurance.

Keywords: Autonomous Vessels, Cyber-Attacks; Cyber Risks, Risk Man-
agement, Seaworthiness, Warranties.



SIBER RiSK SIGORTASI: UYGULAMALAR VE
SON GELISMELER

*

Ilknur ULUG CiciM

Giiniimiizde teknoloji, hemen her kesim tarafindan yasantimizin vazge-
¢ilmezi olarak kabul edilmektedir. Teknolojinin énemi sadece insanlar i¢in
degil kurum ve kuruluslarin tiim faaliyetlerinin ayrilmaz bir pargasi olarak
gorilmektedir. Fayda saglayan bircok durumun olumlu yanlarinin olabilece-
gi gibi kotiiye kullanim sonucu birgok zarar1 da beraberinde getirecegi bilin-
mektedir. Bilgi ve teknoloji hayatimizin en biiylik kurtaricisi gibi goriinse de
koti niyetli kisi ve kuruluslarin kendi menfaatleri ugruna yaptiklar1 birgcok
isin sonucu beklenmeyen zararlar olusabilir.

Dolayisiyla teknolojik sistemlerin kullanimi gerek kamu kurumlar ve is-
letmeleri gerekse de bireyleri siber risklerle karsi karsiya birakmaktadir. Siber
risk sigortasi; belirli bir gizlilik diizeyine sahip ve korunmasi gereken bilgilerin
ag1ga cikmasi veya zarar gormesi sonucu yasanabilecek hasarlara karsi birey-
leri ve isletmeleri koruyan sigorta sozlesmesidir. Sigorta sirketlerinin, siber
risklere karsi bakis ve yaklasim nedir, neler yapilmalidir? Tiirk Ticaret Kanu-
nu’'ndaki sigorta sozlesmelerine iliskin diizenlemelerin, siber riskler karsisinda
durumu nedir? Siber risklere yonelik olarak, 6zel bir sigorta tiirii var midir?
Siber sigortanin kapsam, sinir ve sartlari nelerdir, nelere dikkat edilmelidir?
Calismamizda tiim bu sorulara yanit aranmaya calisacaktir.

Ayrica ¢alismamizda sigorta s6zlesmelerinin esash unsuru olan siber ri-
zikolara dikkat ¢ekilmeye calisilmistir. Siber rizikolar1 bilgisayar kaynakl
rizikolar, internet rizikolari, teknik rizikolar ve internet sayfasinin igerigin-
den kaynakl rizikolar olarak gruplandirdik. Sigorta sozlesmelerinde bu rizi-
kolarin ayrintili diizenleyen siber risk sigortasina 6zel genel sartlar olustu-
rulmaldir. Diger yandan siber risk sigortasi ile sadece riskler glivence altina
alinmamakta, ayni zamanda sigorta ettirenlere riskin gerceklesmesinden
once koruyucu nitelikte 6nlemler alinmasi, hasar dncesinde siber giivenligin
gelistirilmesine destek hizmetler verilmesi, alinan 6nlemler hakkinda riziko
teftisi ve ongoriilen koruyucu tedbirlerin s6zlesme stliresinde yerine getiril-
mesi ve muhafaza edilmesi gibi ilave faydalari da olacaktir.

Anahtar Kelimeler: Sigorta hukuku, Sigorta Sirketleri, Siber Riskler, Si-
ber Risk Sigortasi, Siber Hukuki Koruma.
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CYBER RISK INSURANCE: APPLICATIONS AND
RECENT DEVELOPMENTS

Today, technology is accepted as an indispensable part of our lives by
almost everyone. The importance of technology is seen not only for people
but also as an integral part of all activities of institutions and organizations. It
is known that many beneficial situations may have positive aspects, as well
as many harms as a result of abuse. Although information and technology
may seem like the greatest savior of our lives, unexpected damages may oc-
cur as a result of many works done by malicious people and organizations for
their own interests.

Therefore, the use of technological systems exposes both public institu-
tions and businesses and individuals to cyber risks. Cyber risk insurance; It is
an insurance contract that protects individuals and businesses against dam-
ages that may occur as a result of disclosure or damage to information that
has a certain level of confidentiality and needs to be protected. What is the
view and approach of insurance companies towards cyber risks, what should
be done? What is the status of the regulations regarding insurance contracts
in the Turkish Commercial Code against cyber risks? Is there a special type of
insurance for cyber risks? What are the scope, limits and conditions of cyber
insurance, what should be considered? In our study, we will try to find an-
swers to all these questions.

In addition, in our study, it has been tried to draw attention to cyber
risks, which are the essential elements of insurance contracts. We have
grouped cyber risks as computer-related risks, internet risks, technical risks
and risks arising from the content of the website. General conditions specific
to cyber risk insurance, which regulate these risks in detail, should be estab-
lished in insurance contracts. On the other hand, cyber risk insurance not
only secures risks, but also provides insurers with protective measures be-
fore the risk occurs, providing support services for the development of cyber
security before damage, risk inspection about the measures taken, and fulfill-
ing and maintaining the foreseen protective measures during the contract
period. There will be additional benefits as well.

Keywords: Insurance law, Insurance Companies, Cyber Risks, Cyber
Risk Insurance, Cyber Legal Protection.
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TEMEL YASA ILE BELIRLENEN LIBERALIZMDEN
GUVENLIK YASASI iLE ARTAN CiN EGEMENLIGINE:
GUNCEL GELiISMELER ISIGINDA HONG KONG

Giilcin DEMIRCAN *

Hong Kong, sosyalist Cin Halk Cumhuriyeti'ne kismen bagh ancak kapi-
talizm icin oynadig1 uluslararasi ticaret merkezi rolii ve Anglosakson temelli
hukuk anlayisi ile “tek devlet iki sistem” olarak adlandirilan bir bélgedir. Hong
Kong'un “mini anayasasi” olarak da anilan Temel Yasa her ne kadar Cin’den
ayr1 bir hukuk diizeni tesis ediyor gibi goriinse de aslinda ingiltere ve Cin
arasinda elli yil siireli bir s6zlesmenin parcasi olan bu diizen, Cin otoriterli-
ginden ayr diisiiniilememektedir. Temel Yasa'nin icerigindeki diizenlemele-
rin bir kisminin, Cin’in bodlgedeki otoriterligine alan sagladig1 belirtilebilir.
Nitekim Temel Yasa’'nin yapim siirecinde rol oynayan taraflarin, Cin ve Hong
Kong arasindaki bagin saglamlastirilmasina hizmet ettigi soylenebilmektedir.
Ancak bir yandan da Ingiltere, Hong Kong iizerinde deyim yerindeyse “kurta-
rict” rol oynayarak 1997 yilinda, Hong Kong'u Cin’e devrederken liberal bir
sistem yaratma arzusu ile ifade hiirriyeti, toplant1 ve gosteri yiiriiytisii hakki
gibi haklarin giivence altina alinmasini saglamistir. 2010°’lu yillara gelindi-
ginde ise Hong Kong bolge baskaninin suglularin Cin’e iade edilmesi i¢in ka-
nun cikarma tesebbiisii, 2014 yilinda se¢imlerin kontrol edildigi iddiasi ile
gerceklestirilen ve “Umbrella Revolution (Movement)” olarak anilan protesto-
lar ve ayni yil haziran ayinda maske yasaklarina iligkin itirazlar, Hong
Kong’'da Cin yonetimini rahatsiz eden ayrik seslerin arttig1 bir siire¢ olmus-
tur. Son olarak yapim siireci biiyiik bir gizlilik altinda yirttiillen Giivenlik
Yasasr'nin yiiriirlige girmesiyle Hong Kong'da yasayanlarin, yasamlarinin
her alanina miidahale imkani doguracak bir sistemin olusmasina imkan sag-
layacag belirtilebilir ve bu durum da yine tepkileri beraberinde getirmekte-
dir. Giivenlik Yasasi'nin yiriirliige girmesi sonrasi, Hong Kong’'un Yiiksek
Mahkemesindeki Ingiliz yargiglarin haklarin bu sehirde savunulmasinin artik
miimkiin olmadig1 gerekgesi ile istifalarini sunmalar1 bu baglamda 6nem
tasimaktadir.

Calisma kapsaminda; Temel Yasa ve ondan Onceki donemde Bati'nin
Hong Kong'u liberallestirme ¢abasi ve buna karsin Cin’in bolge lizerindeki
etkisi, 2010°’lu yillar sonrasi ortaya ¢ikan halk protestolar1 ve Cin’de Devlet
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Baskani Xi Jinping’in 2018 Cin Anayasa Degisikligi ile artan otoriter goriinii-
mi perspektifinde, Glivenlik Yasasi’'nin Hong Kong’da insan haklar i¢in an-
lami sorgulanacaktir.

Anahtar Kelimeler: Hong Kong, Cin Halk Cumhuriyeti, Temel Yasa, Gii-
venlik Yasasi, ingiltere.

FROM LIBERALISM DETERMINED BY THE BASIC LAW TO
INCREASED CHINESE AUTHORITY BY SECURITY LAW:
HONG KONG IN THE LIGHT OF CURRENT DEVELOPMENTS

Hong Kong is a special administrative region that is partially dependent
on the socialist People’s Republic of China. Due to its role as an international
trade center for capitalism and Anglo saxon based legal understanding, Hong
Kong is called “one state, two systems”. The Basic Law of the Hong Kong
seems to establish a separate legal order from China but this order, which is
actually a part of a fifty-year contract between the United Kingdom and
China cannot be considered separately from Chinese authoritarianism. Some
regulations in the content of the Basic Law provide an opportunity for
China’s authoritarianism in Hong Kong. It can be said that the parties in-
volved in the making process of the Basic Law wanted to that kind of authori-
tarianism in Hong Kong. On the other hand, the United Kingdom with the
desire to create a liberal system, it ensured rights such as freedom of expres-
sion, right to assembly and demonstration. In the 2010’s, lots of protests
happened in Hong Kong against the authoritarianism. Finally, the new Secu-
rity Law has a possibility to allow a system that government of Hong Kong
intervene in every aspect of people’s lives.

In this study, The Basic Law of the Hong Kong and the West’s attempts
to liberalize Hong Kong and China’s influence on this region will be exam-
ined. Public protests that emerged after the 2010’s in Hong Kong and from
the perspective of Xi Jinping’s (president of China) authoritarian view, the
meaning of the Security Law for human rights will be questioned.

Keywords: Hong Kong, People’s Republic of China, The Basic Law of the
Hong Kong, Security Law, The United Kingdom.



OSMANLI DEVLETI’NDE KAPITALIiZMIN ESITSiZ
BILESIK GELiSIMi BAGLAMINDA TANZIMAT
KANUNLASTIRMALARININ DEGERLENDIRILMESI

Alev GUMUS OMEROGLU *

Kapitalist tliretim yeni pazarlara ihtiya¢ duyar, dolayisiyla kapitalizm
uluslararasilasirken, pazar iliskilerinin ihracim dolayisiyla devlet bigiminin
de ihracimi saglamak zorundadir. Hukuk 6niinde esitlik, modern anlamiyla
sozlesme, miilkiyet ve piyasa kurumlari, bireysellik anlayisi, 6zgiir irade kav-
rami, kendi emeginin iiriinlerini ve baskalarinin emek giiclinii temelliik ede-
bilme hakki, tiizel kisilik kavraminin gelisimi, ilk ticaret sirketlerinin ortaya
cikisy, 6zel miilkiyet hakki gibi temel yenilikler kapitalist tiretim iligkileri ile
birlikte dolasima girerek yeni bir hukuk ideolojisi ortaya ¢ikarmistir.

Osmanli Devleti’'nde, kapitalizmin tedrici ilerlememistir. Osmanli’da ka-
pitalizmin gelisiminin somut dénemecini 19.ylizyilin ikinci ¢eyregi olarak
nitelendirebiliriz. Osmanli’da imparatorluk diizeninin ¢oziiliisli, kapitalist
Bati ile biitiinlesmesinin sonucudur ve imparatorlugun kendi dinamigi bu
biitiinlesme ile son bulmustur. Uluslararasi ticaret sermayesi, sonrasinda da
finans sermayesi llkede hizla etkinligine baslamis; Tanzimat reformlar1 ve
kanunlastirma hareketiyle hukuk ideolojisindeki doniisiim, bu yeni liretim
iliskilerinin yeserecegi ortami hazirlamistir.

Tanzimat Fermani'ndaki yargilama yapilmadan kimsenin cezalandiril-
mayacagl, mallarinin miisadere edilemeyecegi hiilkmii “hukuk devleti’nin
insa siirecini baslatmistir. Ferman tebaanin caninin, malinin, dini inancinin
giivence altinda oldugunu séyler; artik bu gilivencenin kaynag1 hiikimdarin
inayeti degil ¢ikarilacak olan kanunlardir. Kisi dokunulmazlig1 gibi modern
bir anayasal kurum, miisadere ve iltizamin kaldirilmasi, modern bir ekono-
mide yeri olmayan ve ticari serbestiye aykir1 olan yed’i vahidin kaldirilmasi,
modern vergilendirmeye gecis cabalar1 gibi pek ¢ok yapisal doniisiim, yeni
kanunlar ve nizamnamelerle gegeklestirilmektedir. Bu kanunlastirma siire-
ciyle birlikte, devletin kurumsal yapis1i modernlesmektedir.

Calisma Osmanli Devleti'nin devlet aygitinin bagiml kapitalistlesme sii-
reci icerisindeki doniisiimiinii, Tanzimat donemi kanunlastirmalar1 bagla-
minda incelemektedir. Anilan ¢aba, kapitalizmin esitsiz bilesik gelisim ilkesi
dogrultusunda kapitalistlesen bir devlette kapitalizmin; hukuk sistemine,
modern devlet ilkelerinin ve kurumlarinin olusmasi siirecine nasil etki etti-
gini tartismay1 da icermektedir.
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Anahtar Kelimeler: Tanzimat, esitsiz bilesik gelisim, hukuk devleti, ka-
nunlastirma, modern devlet.

EVALUATION OF TANZIMAT CODIFICATIONS IN THE
OTTOMAN EMPIRE IN THE CONTEXT OF THE UNEVEN AND
COMBINED DEVELOPMENT OF CAPITALISM

Capitalist production needs new markets, so as capitalism becomes interna-
tional, it has to ensure the export of market relations and thus the export of the
state form. Fundamental innovations such as equality before the law, contract in
its modern sense, property and market institutions, the concept of individuality,
the concept of free will, the right to appropriate the products of one's own labor
and the labor power of others, the development of the concept of legal personal-
ity, the emergence of the first commercial companies, the right to private prop-
erty It circulated together with its relations and created a new legal ideology.

In the Ottoman Empire, capitalism did not progress gradually. We can
describe the concrete turning point in the development of capitalism in the
Ottoman Empire as the second quarter of the 19th century. The disintegra-
tion of the imperial order in the Ottoman Empire is the result of its integra-
tion with the capitalist West, and the empire's own dynamics ended with this
integration. International trade capital, and then financial capital, started to
be active in the country rapidly; the transformation in the legal ideology with
the Tanzimat reforms and the legalization movement prepared the environ-
ment for these new production relations to flourish.

The provision in the Tanzimat Fermani that no one will be punished
without trial and that their property cannot be confiscated started the proc-
ess of building the “state of law”. Ferman says that the life, property and reli-
gious belief of the subjects are under guarantee; the source of this assurance
is no longer the grace of the monarch, but the laws to be enacted. Many struc-
tural transformations, such as a modern constitutional institution such as
personal immunity, the abolition of confiscation and tax farming, the aboli-
tion of feudal monopoly, which has no place in a modern economy and
against commercial freedom, and the transition to modern taxation, are be-
ing carried out with new laws and regulations. With this codification process,
the institutional structure of the state is modernizing.

This study examines the transformation of the state apparatus of the Ot-
toman Empire in the dependent capitalistization process in the context of the
Tanzimat period codifications. The aforementioned effort, in line with the
unequal combined development principle of capitalism in a capitalist state; It
also includes discussing how it affects the legal system and the process of
formation of modern state principles and institutions.

Keywords: Tanzimat, uneven combined development, rule of law, codi-
fication, modern state.



YAPAY ZEKANIN iNSAN VE TOPLUM ILISKILERI
VE HUKUK SISTEMLERI UZERINDEKI ETKIiSI

Emine YILMAZ BOLAT / Muhammed ERDAL / Ziibeyde CAN*

=0

Sanayilesme ve teknolojik gelismeler sonucunda “Dijital Cag” olarak ad-
landirilan yeni bir dénem baslamistir. Yapay zeka islemcilerinin endiistriyel-
lesmesiyle birlikte sosyal, politik, ekonomik, ticari ve diger bir¢ok alanda
degisim hizinin birden artacag: diistiniilmektedir. Son yillarda diinya yapay
zeka, robot teknolojileri ve hizmet otomasyonlarinda olduk¢a hizli ve 6nemli
gelismelere sahne olmaktadir (Yal¢cin-Kayikel ve Kutluk-Bozkurt, 2018). Ya-
pay zekanin fikir babasi Ingiliz bilgisayar bilimcisi Alan Mathison Turing’dir
(Kirik, 2020). Yapay Zeka (YZ) kavrami giiniimiizde pek cok alanda karsimiza
¢ikmakta ve insanlar bilingli ya da bilingsiz sekilde yapay zekadan faydalan-
makta veya farkinda olmadan gelisimine katkida bulunabilmektedir. Yapay
zeka olgusu, yillardir yiiriitillen ¢alismalarin belli bir seviyeye gelmesi ile
elde edilmistir (Karasahinoglu, 2020). Bir¢ok bilim insani yapay zekanin
gelecekteki kullanimina odaklanirken bir kismi ise gelecekte insanlara zarar
verebilecegini diistinmektedir (Cass, 2019). Hakimlerin, savcilarin hatta avu-
katlarin yerini yapay yazilimlarin alacagi da konusulmaktadir (Tasan-Kurt,
2020). insanogluna benzer sekilde diisiinebilen, algilayabilen ve hatta yargi-
layabilen makinelerin iiretilmesi diistincesi toplumun sosyal, hukuki, eko-
nomik ve kiiltiirel gereksinimlerini de karsilayacak diizenlemelerin yapilmasi
zorunlulugunu da beraberinde getirmektedir. Yapay zekanin beraberinde
getirdigi teknolojilere, robotlara iliskin yasal diizenlemelerin yapilmasi ge-
rektigi belirtilmektedir. Yasal diizenleme eksikligi nedeniyle olusabilecek
problemlerin éniine gegmek icin hem insanlar hem de robotlar y6ntiyle hak
ve ylkiimliliiklerin incelenmesi gerekmektedir. Tiim diinyada oldugu gibi
tilkemizde de bu konu hakkinda ¢galismalar yapilmakta olsa da gelisimi bizler
ne yazik ki biraz geriden takip ediyoruz (Yilmaz, 2020). Baz1 uzmanlar yakin
bir gelecekte, biyolojik yasamla yapay yasamin bir noktada birbirlerine en-
tegre olabileceginin, yapay zekanin yeryiiziinde geliseceginin altin1 ¢izmek-
tedir. Fiitiirizmden, daha ¢ok yararlanarak, onun ortaya koydugu olumlu ve
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olasilikli gelecek se¢eneklerin herkes farkinda olmali, olumlu gelecegi tasar-
lamali ve gergeklestirmeli, engel olanlara direnmeli, bir araya gelerek giic-
lenmelidir (Aykut, 2020). Bu ¢alismada yapay zeka uygulamalar: hak ve yii-
kiimliiliikler kapsaminda degerlendirilmektedir.

Anahtar Kelimeler: Yapay zeka, Fiitlirizm, Dijital cag, hukuksal sistem,
teknoloji.

THE EFFECT OF ARTIFICIAL INTELLIGENCE ON HUMAN
AND SOCIETY RELATIONSHIP AND LEGAL SYSTEMS

As a result of industrialization and technological developments, a new era
called the “Digital Age” has begun. With the industrialization of artificial intelli-
gence processors, it is thought that the rate of change will suddenly increase in
social, political, economic, commercial and many other areas. In recent years, the
world has witnessed very rapid and important developments in artificial intelli-
gence, robot technologies and service automation (Yal¢in-Kayik¢t and Kutluk-
Bozkurt, 2018). The originator of artificial intelligence is British computer scien-
tist Alan Mathison Turing (Kirik, 2020). The concept of Artificial Intelligence (Al)
is encountered in many areas today, and people consciously or unconsciously
benefit from artificial intelligence or contribute to its development without real-
izing it. The phenomenon of artificial intelligence has been achieved by reaching
a certain level of studies carried out for years (Karasahinoglu, 2020). While
many scientists focus on the future use of artificial intelligence, some think that it
may harm humans in the future (Cass, 2019). It is also said that artificial soft-
ware will replace judges, prosecutors and even lawyers (Tasan-Kurt, 2020). The
idea of producing machines that can think, perceive and even judge similarly to
human beings brings with it the necessity of making regulations that will meet
the social, legal, economic and cultural needs of the society. It is stated that legal
regulations should be made regarding the technologies and robots brought by
artificial intelligence. In order to prevent the problems that may occur due to the
lack of legal regulation, it is necessary to examine the rights and obligations of
both humans and robots. Although there are studies on this subject in our coun-
try as well as all over the world, we unfortunately follow the development a little
behind (Yilmaz, 2020). Some experts underline that in the near future, biological
life and artificial life may be integrated at some point, and artificial intelligence
will develop on earth. By making more use of futurism, everyone should be
aware of the positive and probable future options it offers, design and realize a
positive future, resist the obstacles, and get stronger by coming together (Aykut,
2020). In this study, artificial intelligence applications are evaluated within the
scope of rights and obligations.

Key words: Artificial intelligence, Futurism, Digital age, legal system,
technology.
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AXIO-FACTUAL VALIDITY: REASONABLE REALISM *

Yahya Berkol GULGEC **

Axio-factual validity concerns the validity of a legal system’s ultimate
positive norm. It is an attempt to account for the validity of this norm without
recourse to a presupposed basic norm or the conventional Rule of Recognition.
The concept of axio-factual validity was first proposed in the author’s doctoral
dissertation!. However, the scope of the discussion in the thesis remained in-
evitably incomplete. This paper elaborates on the concept of axio-factual valid-
ity and attempts to cleanse the problems associated with it.

The need for a conception of validity other than systemic validity stems
from the fact that the hierarchically supreme norm of any legal system is not
posited in accordance with any systemic criteria. Before the constitution of a
legal system is posited, there is no legal system. That is why legal philosophers
have come up with non-systemic conditions for the validity of constitutions.

Factual validity is the main conception of validity for legal realist theo-
ries. It is especially dominant in Alf Ross’s conception of “validity as effi-
cacy”2. Legal positivists have also assigned some role to factual validity3. It is
a widely held view that a social order that does not possess overall efficacy
cannot be characterized as a legal system. The paper stresses two important
points with regard to the role of efficacy in relation to the validity of a legal
system. The first is that the overall efficacy of the system corresponds to the
efficacy of the highest-ranking norm or norms of the system. The second is
that overall efficacy alone is not sufficient to distinguish legal systems from
other social orders.

The paper will be written and presented in English.
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2001), p. 16; Jeremy Bentham, Of Laws in General, (London: University of London Athlone

Press, 1970), pp. 18-19.
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Raz supplements the efficacy criterion with institutionality. The first
element of institutionality requires that there are institutions belonging to
the social order to be classified as a legal system that is tasked with resolving
the disputes arising from the application of social norms#*. The second ele-
ment is the claim of superiority raised by the legal system over other social
orders>.

The paper presents a critique of the institutionality criterion. The first
element of the criterion is criticized based on two grounds. Firstly, the re-
quirement that the social order needs to include institutions to resolve dis-
putes of norm application is either ideology-ridden or judicial fetishisté. Even
if this is overlooked, it is incapable of separating legal systems from other
forms of social order. This is because “Resolving disputes of norm applica-
tion” boils down to “norm application”. The second element is criticized on
the ground that it is insufficient to separate legal systems from other social
orders as the same claim may also be raised by non-legal social orders.

The paper argues that the requirement that legal norms are primarily
posited by the state is the correct criterion to be merged with the criterion of
overall efficacy. The two criteria form a complete understanding of factual
validity. However, the problems are hardly over as one now needs to delimit
the concept of state and demonstrate how it differs from other forms of so-
cial power. The paper attempts to offer a non-decisive solution to the prob-
lem of conceptual limits of the state.

Nonetheless, regardless of how it is defined, factual validity is not a sat-
isfactory account of validity for legal norms. The criteria discussed, rejected
or adopted above offer no guarantee for the normative character of the con-
cerned expressions of will. The basic justification for an axiological element
in any understanding of validity stems from the claim that no expression of
will can lead to a norm unless the addressees have at least some reason to
conform to the call”.

The last difficulty to be overcome concerns whether the axio-factual
conception of validity violates Hume’s Law. The paper claims that Hume’s
Law is not violated as axio-factual validity requires the validity of the hierar-
chically supreme norm of the legal system to stem from either a prudential
or moral norm. Lastly, it is discussed if such a view is compatible with a posi-
tivist account of law.

4 Joseph Raz, The Authority of Law: Essays on Law and Morality, (Oxford: Oxford University
Press, 1979), p. 43.

5 Ibid.

6 For the concept of judicial fetishism see Yahya Berkol Giilge¢, “Hukuk Teorilerinde Yarg: ve
Hukuk Uygulayicis: Fetisizmi”, Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi, Vol. 21, No.
2,(2019), pp. 877-878.

7 Gilgeg, Normativite ve Pozitivizm, p. 541.
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Keywords: axiological validity, factual validity, efficacy, normativity, in-
stitutionality, practical reasons, legal positivism.

AKSiYO-OLGUSAL GECERLILiK: MAKUL REALIZM *

Aksiyo-olgusal gecerlilik bir hukuk sisteminin en istiin pozitif normu-
nun gecerliligine iliskindir. Bu kavram hiyerarsik acidan en {istiin normun
gecerliligini varsayimsal bir temel norm veya 6rfl Tanima Kuralina basvur-
madan agiklamak yoéniinde bir ¢abanin uriiniidir. Aksiyo-olgusal gecerlilik
kavrami ilk olarak yazarin doktora tezinde onerilmistiré. Bununla birlikte,
tezdeki tartismalarin kapsami kag¢inilmaz bigimde sinirli kalmistir. Bu ¢alis-
ma kavrami detaylandiracak ve onunla ilgili sorunlari ¢ozmeye calisacaktir.

Sistemsel gecerlilik disinda bir gecerlilik anlayisina duyulan ihtiya¢ hu-
kuk sistemlerinin hiyerarsik olarak en iistiin normlarinin herhangi bir sis-
temsel kritere uygun olarak konulmamasindan kaynaklanir. Bir hukuk sis-
teminin anayasast konulmadan once bir hukuk sisteminden bahsetmek
miimkiin degildir. Bu nedenle de hukuk felsefecileri anayasalarin gecerliligi
icin sistemsel olmayan kriterler gelistirmislerdir.

Olgusal gecerlilik hukuki realist teorilerin benimsedigi temel gecerlilik
anlayisidir. Bu anlayis ozellikle de Alf Ross’'un “etkililik olarak gegerlilik”
diistincesinde egemendir®. Hukuki pozitivistler de olgusal gecerlilik anlayisi-
na belli bir rol atfetmislerdir’®. Genel bir etkililik diizeyine sahip olmayan
toplumsal bir diizenin hukuk sistemi olamayacagi yaygin bir goriistiir. Calis-
ma etkililigin hukuk sisteminin gecerliligi lizerindeki etkisi konusunda iki
onemli hususu vurgulamaktadir. ilkine gore, bir hukuk sisteminin genel etki-
liligi hiyerarsik agidan en Ustiin normu veya normlarinin etkililigine tekabiil
eder. Ikincisi ise etkililigin tek basina hukuk sistemlerini diger toplumsal
diizenlerden ayiramayacagini vurgular.

Raz etkililik kriterini kurumsallik kriteriyle destekler. Kurumsalligin ilk
unsuru bir hukuk sisteminde hukukun uygulanmasindan dogan uyusmazlik-

Calisma Ingilizce yazilacak ve sunulacaktir.

8 Tez kitap olarak yayinlanmigtir. Bkz. Yahya Berkol Giilgeg, Normativite ve Pozitivizm, (Istan-
bul: On iki Levha, 2020).

9 Ross’un gegerlilik teorisine gore, bir hukuk normu ancak ilerideki bir uyusmazlikta hakimler
tarafindan uygulanmasi muhtemelse gecgerlidir. Bkz. Katarzyna Eliasz ve Wojciech Zatuski,
“Critical Remarks on Alf Ross’s Probabilistic Concept of Validity”, PRINCIPIA, Cilt: 61-62,
(2015), s. 248.

10 Bkz. Hans Kelsen, Pure Theory of Law, (New Jersey: The Lawbook Exchange, 2008), ss. 212-
213; H.L.A. Hart, The Concept of Law, (Oxford: Clarendon Press, 2012), ss. 103-104; John
Austin, The Province of Jurisprudence Determined, (Cambridge: Cambridge University Press,
2001), s. 16; Jeremy Bentham, Of Laws in General, (Londra: University of London Athlone
Press, 1970), ss. 18-19.
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lar1 ¢dzmekle gorevli kurumlar olmasi gerektigini vurgular!, ikinci unsur ise
hukuk sistemlerinin diger toplumsal diizenler {lizerinde bir {stiinliik iddia-
sinda bulunmasini gerektirir12.

Calisma kurumsallik kriterine elestiriler yoneltmektedir. Kriterin ilk un-
suru iki temelde elestirilebilir. Oncelikle, toplumsal diizenin norm uygulan-
masina iliskin uyusmazliklar: ¢ézmekle gorevli kurumlar icermesi gerekliligi
ya ideolojik ya da yarg fetisisti bir iddiadir. Bu gérmezden gelinse dahi,
“norm uygulanmasindan kaynaklanan uyusmazliklarin ¢6ziimi” “normlarin
uygulanmasina” indirgenebilir oldugundan. ilk unsur hukuk sistemlerini
diger toplumsal diizenlerden ayirmakta bagarisiz olur. Ikinci unsur da hukuk
sistemlerini diger toplumsal diizenlerden ayiramaz. Ciinkii listiinliik iddiasi

diger toplumsal diizenler tarafindan da dile getirilebilir.

Calisma etkililik kriterine eklemlenecek dogru kriterin hukuk normlarinin
en nihayetinde devlet tarafindan ihdas edilmesine iliskin olmasi gerektigini
ileri siirmektedir. iki kriter tam bir olgusal gecerlilik anlayis: teskil eder. Bu-
nunla birlikte, heniiz sorunlar bitmis degildir; nitekim, simdi de devlet kavra-
minin sinirlarinin ¢izilmesi ve bu kavramin diger toplumsal iktidar bigimlerin-
den nasil ayrilacaginin belirlenmesi gerekmektedir. Calisma devletin kavram-
sal sinirlarina iliskin nihaf nitelik tasimayan 6nerilerde bulunacaktir.

Sonug olarak, nasil tanimlanirsa tanimlansin, olgusal gecerlilik hukuk
normlarinin gegerliligine dair yeterli bir anlayis olamaz. Tartisilan, reddedi-
len yahut kabul edilen kriterler ilgili irade agiklamalarinin norma viicut vere-
cegine iliskin hicbir gilivence icermez. Biitiin gecerlilik anlayislarinda
aksiyolojik bir unsur bulunmasi gerekliligine dair en temel gerek¢e, muha-
taplar bir “itaat ¢agrisina” uymak icin eylem sebebine sahip olmadikga, hi¢bir
irade aciklamasinin norma viicut veremeyecegi diislincesine dayanir1314,

Ustesinden gelinmesi gereken son engel aksiyo-olgusal gegerliligin
Hume Kanununu ihlal edip etmedigidir. Calisma aksiyo-olgusal gecerlilik bir
hukuk sistemindeki en Ustiin normun gecerliliginin bir ahlak veya basiret
(prudence) normundan kaynaklandig1 gerekgesiyle Hume Kanununun ihlal
edilmedigini iddia etmektedir. Son olarak, bu goriis ve iddianin hukuki pozi-
tivizm ile uyumlu olup olmadig tartisilacaktir.

Anahtar Kelimeler: aksiyolojik gecerlilik, olgusal gecerlilik, etkililik,
normativite, kurumsallik, pratik sebepler, hukuki pozitivizm.

11 Joseph Raz, The Authority of Law: Essays on Law and Morality, (Oxford: Oxford University
Press, 1979), p. 43.

12 ay.

13 Yarg fetisizmi kavrami i¢in bkz. Yahya Berkol Giilgec, “Hukuk Teorilerinde Yarg: ve Hukuk
Uygulayicis1 Fetisizmi”, Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi, Cilt: 21, Sayr: 2,
(2019), ss.877-878.

14 Giilgeg, Normativite ve Pozitivizm, s. 541.



HUKUK FAKULTELERININ YEREL YONETIMLER VE
SiViL TOPLUMLA IS BIRLiGi IMKANLARI UZERINE
BiR DEGERLENDIRME

Halil KOKCU *

Hukuk fakiilteleri kuruldugu giinden bugiine takrir modeli ile egitim ve-
rir. Hocalar kalabalik amfilerde ders anlatir, 6grenciler hocay: dinler not alir.
Senede ya da donemde yapilan iki sinavda gerekli basariy1 gosteren 6grenci
hukuk diplomas1 almaya hak kazanir. Mezun olmak icin bagka bilgi beceri
6lciilmez, aranmaz.

Ogretim iiyesi basina diisen 6grenci sayis1 eskiden beri yeterli bulun-
mazken son birkac¢ 10 yilda acilan fakiiltelerle beraber bu say1 giderek artti.
Bu hormonlu biiytime ile hukuk fakiiltelerinde ders verecek hoca bulmak
dahi 6nemli problemlerden biri oldu. Artan kontenjanlarla birlikte fakiilteye
kaydolan 6grencilerin basari siralamasi ve dolayisiyla 6grencinin de egitimin
de kalitesi diistii. Bu tespitler cesitli zamanlarda ve mecralarda avukatlar,
akademisyenler ve hakim-savcilar tarafindan siklikla yapildi. Bu sorunlara
kisa ve orta vadede ¢6zliim bulma, bulunan ¢6zlimii uygulama imkaninin ol-
madigini tecriibelerimize dayanarak soyleyebiliriz.

Bu tespitlere 6grencilerin degisen yetistirilme tarzlarini da eklememiz ge-
rekiyor. iletisim imkanlar1 ve rekabetin arttig bir diinyaya dogdular. Aileleri
bu imkanlar1 kullanarak onlar1 daha korumaci bir sekilde sinavlara yonelik
becerilerini gelistirecek sekilde hazirladilar. Pek ¢ogu fanus icinde olabildigin-
ce steril bir sekilde yetistirilerek fakiilte siralarina geldiler. Pek ¢ogu hayati
sosyal medya lizerinden tanidi. Bilgiye kitap sayfalarindan degil, tablet bilgisa-
yar ekranlarindan eristi. Hayata dair bilgilerinin bir kismini sosyal medya fe-
nomenlerinden, isimsiz ¢ok takipgili youtube videolarindan edindiler.

Hukuk Fakiiltelerinin ve 6grencilerin durumunu birlikte ele aldigimizda
hayata dokunmayan, kitaplar, kanunlar iizerinden bir hukuk ve hayat bilgisine
sahip olabileceklerini sdyleyebiliriz. Bu durumu kirmak, hukuk egitimini nefes
alan, canli bir hale getirmek i¢in diinyada c¢esitli arayislar mevcut. Hukuk Kli-
niklerinin bu arayislarin kapsayici bir cevabi oldugunu séyleyebiliriz. Hukuk
Klinikleri sayesinde 6grencilerin hayat becerilerini kazandirmak miimkiin.

Ars. Gor., Trabzon Universitesi, Hukuk Fakiiltesi, kokcuhalil@gmail.com, ORCID ID: 0000-
0001-8385-9379.
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Tebligimizde bu kapsamda hukuk 6grencilerinin yerel yonetimler ve si-
vil toplumla is birligi yaparak nasil kamusal fayda saglayabilecegi lizerine
degerlendirmeler yapilacaktir.

Anahtar Kelimeler: Hukuk Egitimi, Hukuk Klinikleri, Yerel Yonetimler,
Sivil Toplum Kuruluslari, Yonetisim.

AN EVALUATION ON COLLABORATION OPPORTUNITIES
OF LAW FACULTIES WITH LOCAL GOVERNMENTS AND
CIVIL SOCIETY

Law faculties have been providing education with the lecturing model since
the day they were founded. Teachers lecture in crowded lecture halls, students
listen to the teacher and take notes. A student who shows the necessary success
in two exams held in a year or a semester is qualify to receive a law degree.
Other knowledge and skills are not measured or sought for graduation.

While the number of students per faculty member has not been found
enough for a long time, this number has increased gradually with the facul-
ties opened in the last decades. With this hormonal growth, even finding a
professor to teach in law faculties became one of the important problems.
With the increasing quotas, the success ranking of the students enrolled in
the faculty and therefore the quality of the student and education decreased.
These determinations were made frequently by lawyers, academics and
judges-prosecutors at various times and in different media. Based on our
experience, we can say that it is not possible to find solutions to these prob-
lems in the short and medium term and to implement the solution found.

We need to add to these determinations the changing upbringing of stu-
dents. They were born into a world where communication opportunities and
competition increased. Their families used these opportunities to prepare them
to develop their skills for exams in a more protective way. Many of them got to
know life through social media. He accessed the information from tablet com-
puter screens, not from book pages. They gained some of their knowledge about
life from social media phenomena, anonymous multi-follower youtube videos.

When we consider the situation of law faculties and students together,
we can say that they can have a knowledge of law and life through books and
laws that do not touch life. There are various quests in the world to break
this situation and to make legal education breathing and alive. We can say
that Legal Clinics are an inclusive answer to these searches. Thanks to the
Law Clinics, it is possible for students to gain life skills.

In this context, in our paper, evaluations will be made on how law stu-
dents can provide public benefit by collaborating with local governments and
civil society.

Keywords: Legal Education, Legal Clinics, Local Administrations, Non-
Governmental Organizations, Governance.



PANDEMI SURECINDE “HUKUK DEVLETI”NI
HAYEK EKSENINDE DUSUNMEK

Nergis KULAKSIZOGLU MERCAN *

Friedrich von Hayek hukuka bagh devleti, hiikiimetin faaliyet ve eylem-
lerinde 6nceden ve acikga ilan edilen, tarafsiz, genel, soyut nitelikli birtakim
kurallara gore hareket etmesi olarak tanimlamaktadir. COVID-19 pandemisi
tibbi kiiresel bir salgini ifade etmenin yani sira kolektif bir korku salginina da
neden olmustur. Pasifize ve depolitize olmus insanlik gecici nitelikli bir ola-
ganiistii hale ve kararnamelere riayet etmek zorunda kalmistir. istisna olma-
s1 gereken kararnameler normlasmis; yiirtitme giicii, yargl ve yasama erkleri
karsisinda baskin duruma gelmistir.

Hayek’e gore hukukun hakimiyeti ilkesinin benimsendigi bir diizende
kanunlar bireyin hareket alanini sinirlasa da 6zgiirliigiin kisitlanmasi so6z
konusu olmaz. Yeter ki s6z konusu diizenleme 6ngortlebilir ve esitlik ilkesi
dogrultusunda herkesi esit bicimde etkiler olsun. Hayek, yasaklama ile pozitif
emir arasindaki farki ortaya koymaya ¢alismaktadir. Bir kural, soyutluk ve
genellik niteliklerinden uzaklastiginda “emir” olmaya yaklasir.

Yasaklama bireye secenek sunarken, emir belirli bir hareket tarzina zor-
lamaktadir. Belirli bir eylem tarzini 6ngéren kanunlar dahi bireye eylemi
yaplip yapmamay! secebilecegi bir 6zgiirliik alan1 temin etmektedir. Hayek’e
gore bir yasaklama herkesi ayni 6l¢iide etkiliyorsa 6zgiirliik kisitlamasindan
bahsedilemez. Diistiniir, genel yasaklamalar1 dogal engellere benzeterek bi-
reysel 6zglirliilk bakimindan tehlikeli addetmez.

Kanunlar 6zgiirliik tireten ve 6zgiirliigi muhafaza eden yapilardir. Bi-
reyler yasamlarin1 kanunlar gercevesinde diledikleri bicimde belirleyebilir-
ler. Hayek hukukun hakimiyetine dayali bir rejimde zorlamanin nadiren ger-
ceklesecegini ileri stirmektedir. Zira kanunlarin yalnizca vatandaslara yone-
lik degil kanun koyucu ve uygulayicilara da tatbiki esastir. Kanun koyucular
kendilerine uygulanacagini bildiklerinden baskici kanunlar yapmaktan kagi-
nirlar.

Oysa genellik, soyutluk, esitlik gibi niteliklerin yani sira kanunlarin in-
san hak ve o6zgilrliikleri ile de bagdasir olmasi gerekir. Devletler hukuk dii-

Dr. Ogr. Uyesi, Istanbul Ticaret Universitesi Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi
Anabilim Dali, nkmercan@ticaret.edu.tr, ORCID ID: 0000-0002-7803-0678.
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zenlerine riayet edilmesini talep ediyorlarsa insan hak ve o6zgiirliiklerine
dayal1 bir mesruiyet zemininde yer almalidirlar.

Pandemi siirecinde maske takma zorunlulugu, sokaga ¢ikma yasagi, se-
yahat yasaklari gibi idari yaptirimlar yasallik ilkesinden yoksun olabilmekte-
dir. Kanuni bir dayanagi olsa dahi miidahale anayasal nedene baghlik ¢erce-
vesinde gerceklesmelidir.

Ozgiirliik fikrini sosyal diizenle bagdastiran Hayek'e gore 6zgiirliigiin
muhafazasi bakimindan yasal ve anayasal giivencelerin yani sira yurttaslar
haklarinin bilincinde ve hak savunuculugu hususunda istekli olmahdir. Oz-
glirliik¢li bir sosyal diizen ancak 6zgtirliik degerini bilen bir toplumda tesis
edilebilir.

Anahtar Kelimeler: Hukuk Devleti, Hayek, Ozgiirliik, Yasallik, Pandemi,
Yasaklama, Emir.

THINKING OF THE “STATE OF LAW” ON THE HAYEK
AXIS DURING THE PANDEMIC PERIOD

Friedrich von Hayek defines the law-abiding state as the act of the gov-
ernment in its activities and actions according to a set of impartial, general
and abstract rules that are announced beforehand and openly. The COVID-19
pandemic, in addition to expressing a medical global epidemic, has also
caused an epidemic of collective fear. The pacified and depoliticized human-
ity had to abide by a temporary state of emergency and decrees. Decrees that
should be an exception have become normed; the executive power has be-
come dominant over the judiciary and legislative powers.

According to Hayek, in an order in which the rule of law principle is
adopted, although the laws limit the individual's range of action, there is no
restriction on freedom. As long as the regulation is predictable and affects
everyone equally. Hayek tries to make the difference between prohibition
and positive command. When a rule moves away from the qualities of ab-
straction and generality, it comes close to being an “command”.

Prohibition gives the individual a choice, while a command compels him
to take a particular course of action. Even laws that prescribe a particular
course of action provide an area of freedom for the individual to choose
whether or not to take the action. According to Hayek, if a prohibition affects
everyone equally, it is not possible to talk about a restriction of freedom. The
thinker does not regard general prohibitions as dangerous in terms of indi-
vidual freedom by comparing them to natural obstacles.

Laws are structures that produce freedom and preserve freedom. Indi-
viduals can determine their lives as they wish within the framework of the
law. Hayek argues that coercion rarely occurs in a rule-of-law regime. It is
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essential that laws are applied not only to citizens but also to lawmakers and
enforcers. Legislators avoid making oppressive laws because they know that
it will apply to them.

However, in addition to qualities such as generality, abstractness and
equality, laws must also be compatible with human rights and freedoms. If
states demand that their legal order be respected, they must take place on a
ground of legitimacy based on human rights and freedoms. Administrative
sanctions such as the obligation to wear masks, curfews, travel bans during
the pandemic process may lack the principle of legality. Even if it has a legal
basis, the intervention must be carried out within the framework of adher-
ence to the constitutional reason.

According to Hayek, who reconciles the idea of freedom with the social
order, in addition to legal and constitutional guarantees for the preservation
of freedom, citizens should be aware of their rights and be willing to advo-
cate for rights. A libertarian social order can only be established in a society
that appreciates freedom.

Keywords: Rule of Law, Hayek, Freedom, Legality, Pandemic, Prohibi-
tion, Command.
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ALi HIMMET BERKI’DE YARGILAMA VE HAKIMLIiK

Ahmet AKMAN *

1882-1976 arasinda yasayan Ali Himmet Berki babasinin kadilik yaptigi
Elbistan'da dogdu. Aslen Antalya’ya bagh Akseki ilcesinin Unulla kdylinden-
dir. Medresetii'l-kudat't 26 Agustos 1909'da birincilikle bitirdi. Meslek hayati
icerisinde Osmanli ve Cumhuriyet doneminde hukukcu olarak ¢esitli gérevler
istlendi. Osmanli déneminde kadilik ve Ser'iyye ve Evkaf Vekaleti Hey'et-i
Iftaiyye tiyeligi ile Medresetii'l-kudat''n ahkamii'l-ardzi hocaligin1 yaptu.
Cumhuriyet dénemi Asliye hukuk hakimligi temyiz mahkemesi iiyeligi ve
Temyiz mahkemesinde Daire Baskanlig1 gorevlerinde bulundu. Ali Himmet
Berki hem Islam ve Osmanli hukuku hem de Tiirk medeni hukuku alaninda
calismis ender hukukculardandir. islim ve Osmanl hukukuna dair ¢ok say1-
da eseri olan Berki’nin bu bildiride, “Islamda Kaza, Hiikiim ve Hakimlik ve
Tevabii”, adli eseri kapsaminda yargilama ve hakimlik meslegine iliskin gé-
rislerini ele alacagiz.

Ali Himmet Berki'ye gore yargi, “insanlarin siddetle muhta¢ oldugu en
mithim bir merci, cemiyet idaresinde mukaddes tutulmasi gerekli olan bir
miiessesedir”. Hakimler hangi surette atanirsa atansinlar, toplumun vekili-
dirler. Hakimler devlet baskani velayetiyle ve onun adina hareket etmeyip,
toplumun velayeti ve toplum adina hareket ederler. Devlet bagkaninin azli ve
baska tiirlii gorevden ayrilmasi hakimin gorevini sona erdirmez. Hatta hakim
devlet baskanini azledebilir. Hikimin hiikmii bu haliyle ammenin hiikmii
derecesindedir. Berki, boylece hakimlerin bagimsizligi ve tarafsizligina vurgu
yapar. Hakimler amme velayetiyle hareket ettikleri icin emir ve hiikiimlerine
uyulmak gerekir. Davanin taraflar1 bu hiikiimleri kabul ve icra ile miikelleftir-
ler. Kabul ve geregini yerine getirmezlerse zorla icra olunurlar. Hakimlerin
ictihadi hiikiimleri de bu sekildedir. IslAam hukuku tarihinde yargi, farz ve
Allah’a imandan sonra degerli bir gérev olarak kabul edilmistir. Hikimin ilmi
kabiliyet ve yetkinligi de son derece 6nemli olmakta ve ictihat vasfina sahip
olmasi evleviyet sarti olarak kabul edilmektedir.

Anahtar Kelimeler: islam Hukuku, Yargi, Yargilama, Hakim, Hiikiim.

Doc. Dr., Necmettin Erbakan Universitesi Hukuk Fakiiltesi islim Hukuku Ana Bilim Dali,
aakman@erbakan.edu.tr, ORCID-ID: 0000-0002-8697-1662.
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TRIAL AND JUDGEMENT AT ALI HIMMET BERKI

Ali Himmet Berki, who lived between 1882-1976, was born in Elbistan,
where his father was a judge. He is originally from Unulla village of Akseki
district of Antalya. He graduated from Medresetii'l-kudat on 26 August 1909
with first degree. In his professional life, he undertook various duties as a
lawyer in the Ottoman and Republic of Turkey. During the Ottoman period,
he worked as a judge and as a member of the Council of Ser'iyye and Evkaf
Vekalet-i iftdiyye, and served as the ahkdmii'l-arazi teacher of the Medre-
setii'l-kudat. He served as a member of the Civil Judgeship of First Instance in
the Republic period and as a Head of Department in the Court of Appeal. Ali
Himmet Berki is one of the rare lawyers who have worked in both Islamic
and Ottoman law and Turkish civil law. In this paper, we will discuss the
views of Berki, who has a large number of works on Islamic and Ottoman
law, on the judging and the profession of judge within the scope of his work
“I{slamda Kaza, Hiikiim ve Hakimlik ve Tevabii”.

According to Ali Himmet Berki, the judiciary is “the most important au-
thority that people desperately need, an institution that should be kept sa-
cred in the community administration”. No matter how the judges are ap-
pointed, they are the representatives of the society. Judges do not act with
the custody of the head of state and on behalf of him, but act on behalf of the
society and the custody of the society. Dismissal of the head of state and de-
parture from office in any other way does not terminate the duty of the
judge. Even the judge can dismiss the head of state. His judgment is at the
same level as the judgment of the public. Berki, thus emphasizes the inde-
pendence and impartiality of judges. Since judges act with public guardian-
ship, their judgments must be followed. The parties to the case are obliged to
accept and enforce these judgments. If they do not accept and fulfill the re-
quirements, they are enforced. Their ictihad are like this. In the history of
Islamic law, judgment has been accepted as an obligation and a valuable duty
after belief in Allah. The professionel ability and competence of the judge is
also extremely important, and having the qualifications of ictihad is accepted
as a prerequisite.

Keywords: Islamic Law, Jurisdiction, Trial, Judge, Judgment.



SULTAN MELiKSAH KARARNAMESI VE
POZITIF HUKUKTA CAGRISTIRDIKLARI

Yasin KURBAN / Metin IKIZLER

Bilindigi gibi 6zellikle son donemlerde Tiirkiye Radyo Televizyon Ku-
rumu (TRT), tarihi sahsiyetleri ve olaylar1 konu alan dizileri ile kiiltiiriimiize
onemli bir katkida bulunmaktadir. Bu dizilerden biri de Biiylik Selcuklu Dev-
leti'nin iz birakmis hiikkiimdarlarindan Sultan Meliksah dénemine iliskindi
(Uyanis: Biiylik Selcuklu). Dizide diger meziyetleri yaninda Sultan
Meliksah’in adaleti, kanun koyuculugu ve bunlardan neset eden Kanunname-
si'ne de hakli olarak yer ayrilmisti (33. B6liim). Bu Kanunnamenin orijinal
ismi “el-Mesa‘ili'l-Meliksahiyye fi'l-Kava‘idi’s-Ser‘iyye” dir. 1092 yilinda va-
zedilen bu Kanunname kisaca “Mesail-i Meliksahl” adiyla taninmisg ve
Meliksah’tan sonra da hatta Mogol hakimiyeti ve varlig1 zamaninda da fasila-
larla uygulanmistir. Ornegin ilhanh hiikiimdar1 Gazan Hanin (1304) bu hi-
kiimleri tlkesinde uygulattigl bilinmektedir. Ger¢i Kanunname -giiniimiize
ulasan haliyle- bazi medeni hukuk iliskilerine veya bunlarin ispatina yonelik
sadece alti madde icermektedir ve fakat ilk Tiirk kanunlagtirma hareketle-
rinden biri olmasi nedeniyle Tiirk tarihinde ayri ve miimtaz bir yere sahiptir.

Kanunname déneminin uygulamada adaletsizliklere yol acan meselele-
rine yonelmistir. Kanunnamenin birinci maddesi satis sézlesmelerine ayril-
mis, ifas1 gerceklesmis bir satis sdzlesmesini gecersiz kilmaya yonelik giri-
simleri engellemeyi hedeflemistir. Ikinci madde, kadinin kocasi lehine
mehrinden vazgectigine dair irade agiklamalarinin gecerli olup olmadig: ve
ispati ile ilgilidir. Uglincii madde alicinin, geregi gibi ifa edilmis bir tasinmaz
satisindan -cesitli nedenlerle- kurtulmak icin sézlesmenin taniksiz/delilsiz
yapildigini ileri siirmesine itibar edilmeyecegine iliskindir. Dérdiincii madde,
alacaklilardan mal kagirmaya yonelik islemlerin akibetini diizenlemektedir.
Besinci madde, mehir 6ncesinde yapilan; mehir ile igili, mehir tutarini etkile-
yen birtakim anlasmalarin gecerli olup olmadig1 hususundadir. Altinc1 mad-
dede ise, cesitli meselelerde kadinlar aleyhine yapilan sahitliklerde ihtiyath
davranilmasi ve ispatin zorlastirilmasi ile ilgilidir.

Prof. Dr., Atatiirk Universitesi Hukuk Fakiiltesi, islam Hukuku Ana Bilim Daly, ya-
sin.kurban@atauni.edu.tr, ORCID-ID: 0000-0003-0765-2178. - Prof. Dr., Atatiirk Universitesi
Hukuk Fakiiltesi, islam Hukuku Ana Bilim Dali, metinikizler@atauni.edu.tr, ORCID-ID: 0000-
0002-9318-6291.
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Iste bu teblig, Meliksah Kanunnamesini giiniimiizde yeniden yad etmek
icin hazirlanmistir. Teblig’de sadece Kanunname hiikiimlerinin anilmasi ile
yetinilmemekte; bunlarin Islam hukuku igindeki yeri ve anlami iizerinde de
durulmaktadir. Tebligin bir bagska amaci da bu hiikiimlerin pozitif hukukta
bir karsiliginin olup olmadigi, hangi hiikiim, kurum veya ilkeleri ¢cagristirdik-
lar1 lizerinde tespitlerde bulunmaktir. Bu maksatla, s6zlesmeye baghlik (ah-
de vefa), sdzlesmenin zayif tarafinin korunmasi, diirtistliik kurali, borg¢landi-
rici islemler-tasarruf islemleri, alacaklilardan mal kagirma, muvazaa, ispat
kurallar1 ve araglari gibi ¢esitli hukuki kavram ve kurallara Teblig kapsamin-
da yer verilmektedir.

Anahtar Kelimeler: Biiyiik Selcuklu Devleti, Sultan Meliksah, Mesail-i
Meliksahi, Sultan Meliksah Kanunnamesi, pozitif hukuk, Tiirk Medeni Huku-
ku, Ttirk Borglar Hukuku

THE DECREE OF SULTAN MELIKSHAH AND ITS
CONNOTATIONS IN THE LAW IN FORCE

As is known, especially recently, the Turkish Radio and Television Cor-
poration (TRT) has been making an important contribution to our culture
with its series on historical figures and events. One of these series (Awaken-
ing: Great Seljuk) was related to the period of Sultan Melikshah, one of the
rulers of the Great Seljuk State who left his mark. Among other virtues, sultan
Melikshah's justice, his law enforcement and the Decree that cheered them
up were rightly reserved in the series (Episode 33). The original name of this
Decree is “al-Masa'il al-Melikshahiyya fi'l-Kawa'idi'sh-Shar'iyya”. This De-
cree, issued in 1092, was briefly known as “al-Masa'il al-Melikshahi” and was
applied intermittently after Melikshah and even during the time of Mongo-
lian domination and existence. For example, it is known that the Ilkhanid
ruler Gazan Khan (1304) applied these provisions in his country. As far as is
known, the Decree contains only six articles aimed at certain civil legal rela-
tions or their substantiation. However, since it is one of the first Turkish le-
galization movements, it has a separate and unique place in Turkish history.

The Decree addressed the issues of its era that led to injustices in prac-
tice. The first article of the code is devoted to sales contracts and aims to
prevent attempts to void a performed sales contract. The second article deals
with the validity and proof of the will statements that the woman renounced
her dowry (mehr) in favor of her husband. The third article states that the
buyer shall not be respected for claiming that the contract was concluded
without witness/evidence in order to get rid of the sale of real estate that has
been executed as required. The fourth article regulates the outcome of trans-
actions aimed at property abduction from creditors. The fifth article con-
cerns whether certain agreements made before the dowry, related to the
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dowry and affecting the amount of the dowry, are valid or not. In the sixth
article, it is about being cautious in the testimonies against women on vari-
ous issues and making it difficult to prove.

This study was prepared to reminisce about the Melikshah Decree to-
day. It does not only mention the provisions of the Decree, but also focuses
on their place and meaning in Islamic law. Another purpose of the paper is to
determine whether these provisions have a repercussions in positive law
and what provisions, institutions or principles they evoke. For this purpose,
various legal concepts and rules such as sanctity of contracts (pacta sunt
servanda), protection of the weak side of the contract, good faith, promissory
transactions-dispositive transactions, property abduction from creditors,
simulation, means of proof are included within the scope of the study.

Keywords: Great Seljuk State, Sultan Melikshah, al-Masa'il al-
Melikshahi, Sultan Melikshah Decree, positive law, Turkish Civil Law, Turkish
Law of Obligations






TURKIYE'DE ZORUNLU ASI UYGULAMASININ
TARIHSEL GELISIMi VE HUKUKI BOYUTU

Elif OZDEMIR *

Tarihte Cin, Hindistan ve Osmanli cografyalarina uzanan asinin seriive-
ni, 1796’da Edward Jenner'in gelistirdigi cicek asisiyla yepyeni bir boyut
kazanmistir. Cicek asisinin bulunmasi, Avrupa’da dinsel ve geleneksel grup-
larin tepkisini ¢ekse de asinin kisa siirede etkililigi anlasilmis ve pek ¢ok iil-
kede toplumun hastaliga karsi diren¢ kazanabilmeleri i¢in zorunlu as1 uygu-
lamalarina baslanmistir. 19. yiizyilda ingiltere’de asi uygulamasinin zorunlu
hale getirilmesi ve yaptirima baglanmasi, as1 karsit1 ¢esitli hareketlerin orta-
ya ¢ikmasina sebebiyet vermistir. Fakat zaman gectik¢e yeni asilarin bulun-
masi ve eski zamanlardan beri 6ldiiriicii olan pek ¢ok hastaligin asilar saye-
sinde tamamen yok edilmesi ya da insan iizerindeKi tesirinin azaltilmasi se-
bebiyle as1 karsitlig1 da son derece azalmistir.

19. ylzyilin baslarindan itibaren Bati’daki asi ¢alismalarinin yakindan
takip edildigi tilkemizde, yasal anlamda ilk zorunlu as1 uygulamasi da bu
donemde getirilmistir. 1885 tarihinde ¢ikarilan Asi Nizamnamesi'yle iilke
genelinde tim ¢ocuklarin zorunlu olarak asilanmast ve ¢icek asis1 olmamis
cocuklarin egitim kurumlarina kabul edilmemesi 6ngorilmiistiir. Bu nizam-
nameyi daha sonra 1894, 1904 ve 1915 tarihlerin ¢ikarilan tig¢ farkli nizam-
name takip etmistir.

As1 liretimi ve asilama faaliyetinin hiz kazandigi Cumhuriyet déne-
minde ise zorunlu as1 uygulamasina iliskin yasal diizenlemeler, 1930 tarih-
li ve 1593 sayili Umumi Hifzissthha Kanunu’'nda yapilmistir. Halihazirda
yurirliikte olan bu Kanun’da yalnizca ¢icek asis1 -¢icek hastaligl vakasi
gorilsiin veya goriilmesin- tiim vatandaslar i¢in zorunlu tutulmus (md. 88-
92); ayrica 57. maddede zikredilen hastaliklarin zuhur etmesi veya bu
hastaliklar disinda bulasici bir hastaligin salgin haline gelmesi halinde
idarenin asi1 uygulamasi yapma salahiyetine sahip oldugu diizenlenmistir
(md. 72/2). Fakat ¢igek haftaliginin 1977 yilinda yeryiiziinden silinmesi ve
yeni asilarin gelistirilmesiyle pek ¢ok bulasici hastaligin insan saghgi agi-
sindan bir tehdit olmaktan ¢ikmasi gibi gelismeler sayesinde bu konuda
diinyada ve iilkemizde biiyiik bir yolun kat edildigi goriilmektedir. Dolay1-
siyla Umumi Hifzissithha Kanunu’'ndaki bu hiikiimlerin uygulanabilirliginin
kalmadigini belirtmek gerekir.

Ars. Gor., Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi, Hukuk Tarihi Anabilim
Daly, elif.ozdemir@erzincan.edu.tr, ORCID-ID: 0000-0002-6236-5684.
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Gilintimiizde asiya kars1 tereddiitlerin azalmasiyla liberal demokrasilerin
hakim oldugu pek ¢ok lilkede, as1 hizmeti goniilliiliikk esasina gore yerine
getirilmektedir. Ancak son 10 yildir diinyada ve iilkemizde asilarin giivenilir-
ligi konusunda ¢ikan bazi iddialar sebebiyle tekrar asi karsithigr yiikselise
gecmigstir. Kisinin 6zerkligi ve fiziksel ve psikolojik biitlinliigli gerekce goste-
rilerek asinin reddedilmesi gibi vakalar, her gecen y1l artis gostermektedir.
Bu durum ise toplum sagligina yonelik biiyiik bir risk teskil etmektedir. Oze-
likle COVID-19 kiiresel salgini sebebiyle gelistirilen asilarin uygulanmasi
hususunda diinya ¢apinda direng¢ gdsteren kisi ve gruplarin olmasi bu riski
farkli bir boyuta tasimistir. Bu calismada asinin tarihine kisaca deginilerek
diinyada ve Tiirkiye’de zorunlu as1 uygulamalarinin gelisimi ve as1 karsitligi-
nin yarattigl hukuki problemler ele alinacaktir.

Anahtar Kelimeler: Zorunlu as1 uygulamasi, Asi karsithigi, Toplum sag-
1181, Cicek asisi, Salgin hastalik.

THE HISTORICAL DEVELOPMENT AND LEGAL DIMENSION
OF MANDATORY VACCINATION IN TURKEY

The vaccine adventure which extends to China, India and the Ottoman
regions in history, has taken on a new dimension thanks to the smallpox vac-
cine developed by Edward Jenner in 1796. Although the discovery of the
smallpox vaccine drew the reaction of religious and traditional groups in
Europe, the effectiveness of the vaccine was understood in a short time. In
the 19th century, mandatory and sanctioned vaccination in England resulted
in the emergence of various anti-vaccine movements. Due to the availability
of new vaccines and the fact that many diseases have been eliminated or
their effect has decreased humans thanks to these vaccines, the anti-vaccine
has also decreased significantly

In our country, the first legally mandatory vaccination started in the
19th century. In the Vaccination Regulation issued in 1885, it was foreseen
that all children should be vaccinated mandatory throughout the country and
that children who were not vaccinated against smallpox would not be admit-
ted to educational institutions. This regulation was followed by three differ-
ent regulations of 1894, 1904 and 1915.

In the Republican period, when vaccine production and vaccination ac-
tivities continued, legal regulations regarding mandatory vaccination were
made in the Public Health Law No. 1593 dated 1930. In this Law, only small-
pox vaccination is mandatory for all citizens, whether or not there is a small-
pox case (art. 88-92). In addition, it has been regulated that the administra-
tion has the authority to administer vaccines if the diseases mentioned in
Article 57 occur or an infectious disease other than these diseases becomes
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epidemic (art. 72/2). Thanks to the Eradication of smallpox from the world
in 1977 and the elimination of many diseases with the development of new
vaccines, it is seen that great progress has been made in this regard in the
world and Turkey. Therefore, it should be noted that these provisions in the
Public Health Law are no longer applicable.

Today vaccination service is carried out voluntarily in liberal democratic
countries. But in the last 10 years, due to some claims about the safety of
vaccines, anti-vaccine opposition has started to rise again in the world and
Turkey. Because of a person's autonomy and physical and psychological in-
tegrity, the number of cases of vaccine rejection increases every year. This
situation poses a risk to public health. Especcially, the fact that there are
groups that are resistant to the application of vaccines developed for COVID-
19 has taken the problem to a different dimension. In this study, the history
of the vaccine will be briefly mentioned, the development of mandatory vac-
cination applications in the world and Turkey and the legal problems created
by the anti-vaccination will be discussed.

Keywords: Mandatory vaccination, Anti-vaccination, Community
health, Smallpox vaccination, Epidemic disease.






OSMANLI iCARETEYNLIi VE MUKATAALI
VAKIFLARININ CUMHURIYET SERUVENI

Gamze Nur SAHIN *

Cumbhuriyetin kurulmasi ile yeni hukuk diizeni asamali olarak olusmus-
tur. Osmanli hukuku ani bir sekilde ve bir biitiin olarak ortadan kaldirilmis
degildir. Bu nedenle Osmanli hukukuna iliskin bir takim kurum ve diizenle-
meler Cumhuriyet doneminde de korunmaya devam etmistir. S6z konusu
kurumlardan biri de vakiflardir.

Osmanli Devleti déneminde vakiflar, dnemli sosyal ve ekonomik roller
istlenmis, bircok toplumsal ihtiyaca pratik ve kesin ¢oziimler iliretilmesine
hizmet etmis kurumlar olup yaygin bir uygulama alanina sahiptiler. Cumhu-
riyetin kurulmasi ile birlikte yeni yonetim vakiflarin tstlendigi 6nemli rolii
ve vakif kiiltliriiniin yayginhigini géz oniinde bulundurarak Osmanli Déne-
minde kurulan vakiflarin varliginin taninmasi ve devamliliginin saglanmasi
noktasinda bir tutum i¢inde bulunmustur. Bununla beraber vakiflarin yone-
timi ve denetimi bakimindan merkezilesmeyi saglayacak yeni yontemler
uretilmistir.

1926’da Tiirk Kanunu Medenisi'nin kabulil ile birlikte bu tarihten itiba-
ren kurulan vakiflar “yeni vakiflar” olarak isimlendirilmis ve 1926 Tiirk Ka-
nunu Medenisi’'ne tabi tutulmustur. 1926’dan 6nce kurulan vakiflar ise “eski
vakiflar” olarak isimlendirilmistir. Eski vakiflar yeni Medeni Kanun'un kap-
sam1 disinda tutulmus ve eski vakiflarin hukuki durumu ile ilgili yeni bir ya-
sal dlizenleme yapilacagl belirtilmistir. S6zl edilen yasal diizenleme 1935
yilinda yirirliige giren 2762 sayil Vakiflar Kanunu’dur. 1935 Vakiflar Kanu-
nu da zaman i¢inde cesitli degisikliklere ugramis ve 2008 yilinda 5737 sayili
Vakiflar Kanunu yiirtrliige girmistir.

Osmanl vakiflar1 konularina, vakif malinin 6zelligine gore, vakif malin-
dan yararlanma sekline gore cesitli tiirlere ayrilmistir. Bu tiirlerden biri de
vakif malinin kiraya verilme usuliine gore yapilan ayrimdir. Kural olarak
vakif mallar kisa siireli ve tek sekilde kiraya verilebilirlerdi. Ancak vakif
malinin yipranarak kullanilamaz hale gelmesi durumunda vakifin amacinin
devam ettirilmesi amaciyla istisnai olarak uzun siireli ve cift sekilde kiraya

Dr. Ogr. Uyesi, Trabzon Universitesi Hukuk Fakiiltesi Hukuk Tarihi Ana Bilim Dal,
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verilmesi miimkiindii. Bu vakiflar kendi icinde de icareteynli ve mukataali
vakif seklinde iki tiire ayrilmaktadir. icareteynli ve mukataali vakiflarin en
onemli ozelligi kiracinin, vakif mal iizerindeki kullanim hakkinin mirasgila-
rina intikal etmesidir. Bu 6zellik s6z konusu vakiflari diger Osmanh vakifla-
rindan ayirdig1 gibi 1926 sonrasi kurulan yeni vakiflardan da esash bir sekil-
de ayirmaktadir.

Vakif malin miilkiyetinin baska kiside kullanim hakkinin ise mirasgilari-
na intikal eden ve siirekli sekilde baska bir kiside olusu, yeni Medeni Ka-
nun’un benimsedigi miilkiyet kavraminin icinde kendine yer bulamamistir.
Bu nedenle 1935 tarihli Vakiflar Kanunun ile yeni vakiflarin icareteyn veya
mukataa usulii ile kiraya verilmesi uygulamasi kaldirilmis, eski vakiflardan
icareteyn veya mukataa usulil ile kiraya verilmis olanlarin “taviz bedeli”
o0demeleri karsiliginda kullanim hakki sahiplerinin miilkiyetine gecirilecegi
diizenleme altina alinmistir. 2008 tarihli Vakiflar Kanunu ile taviz bedeli
uygulamasi devam etmektedir. Ancak buradaki taviz bedeli uygulamasi eski
diizenlemeyle karsilastirildiginda birtakim farkhliklar icermektedir.

Anahtar Kelimeler: Vakif, icareteyn, Mukataa, Vakiflar Kanunu, Taviz
Bedeli

THE REPUBLIC ADVENTURE OF OTTOMAN ICARETEYNLI
AND MUKATAALI FOUNDATIONS

With the establishment of the Republic, the new legal order was gradu-
ally formed. Ottoman law was not abolished suddenly and as a whole. For
this reason, some institutions and regulations related to Ottoman law con-
tinued to be preserved in the Republican period. One of these institutions is
foundations.

During the Ottoman period, foundations were institutions that played
important social and economic roles and served to produce practical and
precise solutions for many social needs, and they had a widespread applica-
tion area. With the establishment of the Republic, the new administration
took an attitude towards recognizing the existence of foundations estab-
lished in the Ottoman Period and ensuring their continuity, considering the
important role of foundations and the prevalence of foundation culture. In
addition, new methods have been produced to ensure centralization in terms
of management and control of foundations.

With the adoption of the Turkish Civil Code in 1926, the foundations es-
tablished since that date were named “new foundations” and were subjected
to the 1926 Turkish Civil Code. Foundations established before 1926 are
called “old foundations”. The old foundations were excluded from the scope
of the new Civil Code and it was stated that a new legal regulation would be
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made regarding the legal status of the old foundations. The mentioned legal
regulation is the Law on Foundations No. 2762, which came into force in
1935. The Law on Foundations of 1935 has undergone various changes over
time and the Law on Foundations No. 5737 came into force in 2008.

Ottoman foundations were divided into various types according to their
subjects, the characteristics of the foundation property, and the way in which
they benefited from the foundation property. One of these types is the dis-
tinction made according to the method of leasing the foundation property. As
arule, foundation properties could be rented for a short time and in one way.
However, if the foundation's property was worn out and became unusable, it
could be exceptionally long-term and double-lease in order to continue the
purpose of the foundation. These foundations are also divided into two types
as icareteyn and mukataa foundations. The most important feature of foun-
dations with icareteyn and mukataa is that the tenant's right of use on the
foundation property is passed on to his heirs. This feature distinguishes
these foundations from other Ottoman foundations as well as from the new
foundations established after 1926.

The fact that the ownership of the foundation's property is transferred
to another person and the right of use is transferred to the heirs and is con-
stantly in another person, could not find a place for itself in the concept of
ownership adopted by the new Civil Code. For this reason, with the Founda-
tions Law of 1935, the practice of leasing new foundations by icareteyn or
mukataa method was abolished, and it was regulated that the old founda-
tions that were leased by icareteyn or mukataa method would be transferred
to the owners of the right of use in return for “concession fee” payments.
With the Foundations Law dated 2008, the concession fee practice continues.
However, the concession fee practice here has some differences compared to
the old regulation.

Keywords: Foundation, icareteyn, Mukataa, Foundation Code, Conces-
sion Price.






DEVLETE iSYAN SUCU BAGLAMINDA
“KABAKCI MUSTAFA” iSYANI YA DA
“STATUKO VE YENI”NIN CATISMASI

Yilmaz YURTSEVEN *

Isyan (Hadd-i Bagy), islam-Osmanli Ceza Hukuku terminolojisinde kendi-
lerince hakli bir nedene dayanan bir grubun, mesru devlet otoritesine karsi
gii¢ kullanarak yonetimi ele gecirmeye calismasidir. Tanimdan hareketle isyan
sucu, mesru devlet otoritesine karsi silahli gli¢ kullanilarak topluca islenen had
suclarindan sayilmaktadir. Had suglari, su¢ tanimi ve suc¢a uygulanacak yapti-
rimin bizzat kanunkoyucu (Sari/Nass) tarafindan 6ngoriilmiis, kamu ve kisi
haklarini ihlal eden agir suglar olarak kabul edilmistir. Tanimdan da anlasila-
cag1 lizere bu sucun unsurlary; mesru siyasal otoriteye karsi olmasi, topluca
islenmesi, kuvvet kullanilmasi, isyancilarin kendilerince hakli bir nedenle kal-
kismada bulunmalaridir. Sugun tanimlanmasi hususunda islam hukukgular
arasinda ciddi goriis ayriliklar1 s6z konusu olmamakla birlikte, uygulanacak
yaptirim konusunda farkh goriisler bulunmaktadir. Kuskusuz goriis ayrilikla-
rinin ortaya ¢ikmasi, sugun daha cok siyasi bir su¢ olmasi, birden fazla sug
eylemini i¢cinde barindirabilmesi ve temel kaynaklar olan Kur’an ve Siinnet'te
suca iliskin dogrudan bir hiikmiin bulunmamasi ile ilgilidir.

Hadd-i Bagy kimi zaman isyancilarin, kimi zaman siyasal otoritelerin is-
tismarina acik alan birakan karma nitelikli bir suctur. Isyancilar acisindan
genellikle siyasal otoritenin zulme sapmasi, adaletten uzaklasmasi, hukuku
cignemesi gibi iddialar 6ne siiriilmiistiir. Kimi zaman siyasal otorite, kendisi-
ne muhalif olan kisi ya da toplum katmanlarini susturmak amaciyla isyan
sucunu devreye sokmaktan g¢ekinmemistir. Ancak nedenleri ve sonuglari
agisindan incelendiginde isyan sucu kuskusuz siradan ve adi bir sug¢ olarak
degerlendirilemez.

Islam Hukuku’'nun en gelismis ve kapsamli uygulama alani olan Osmanl
Devleti'nde siyasal otorite bir¢cok kez isyanlarla sarsilmistir. Hatta kimi za-
man bu isyanlar bizzat siyasal otoritenin kendisi olan padisahi tahtindan
indirmekle kalmamis, canlarina da mal olabilmistir. Kuskusuz bu kalkismala-
rin en 6nemlilerinden biri 1807’de Sultan III. Selim’e y6nelik olan ve “Kabak-

Dr. Ogr. Uyesi, Akdeniz Universitesi Hukuk Fakiiltesi, Hukuk Tarihi Anabilim Dal,
yyurtseven@akdeniz.edu.tr, ORCID-ID : 0000-0003-3736-3510.
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¢1 Mustafa Isyam” adiyla tarihe not edilen kalkismadir. Séz konusu kalkisma
yalnizca sultani tahtindan indirmekle kalmamis, hayatini da elinden almistir.
Adaletten, Seriat'ten sapma, zulme yonelme iddialariyla bicimlenmis bu kal-
kisma Osmanli-Tiirk modernlesme tarihinin énemli kirilma noktalarindan
biri olmustur.

1807 Kabakg1 isyani’m1 hem Osmanh Ceza Hukuku baglaminda hem si-
yasal otorite-merkez-cevre catismasi olarak siyasal anlamda incelemeye
¢alistigimiz bu bildiride temel amacimiz, XIX. Yiizyll Osmanli-Tiirk modern-
lesmesinin hukuki, siyasi ve sosyolojik sorunlarini ortaya koyabilmektir.

Anahtar kelimeler: Hadd-i Bagy, Osmanli Ceza Hukuku, Siyasal Otorite,
Isyan, Gelenek-Yenilik.

THE “KABAKCI MUSTAFA” REVOLT IN THE CONTEXT OF THE
CRIME OF RISING TO THE STATE OR THE CONFLICT OF
“STATUCO AND MODERNIZATION"

Rebellion (Hadd-i Bagy) is the attempt of a group based on a just cause
in Islamic-Ottoman Criminal Law terminology to seize the government by
using force against the legitimate state authority. Based on the definition, the
crime of rebellion is counted as one of the hadd crimes committed collec-
tively by using armed force against the legitimate state authority. Hadd
crimes, the definition of crime and the sanction to be applied to the crime
were foreseen by the lawmaker (Sari/Nass) and were accepted as serious
crimes that violate public and personal rights. As can be understood from the
definition, the elements of this crime are; opposition to the legitimate politi-
cal authority, collective action, use of force, and the rebels attempting with a
justified reason. Although there is no serious difference of opinion among
Islamic jurists regarding the definition of crime, there are different opinions
about the sanction to be applied. Undoubtedly, the emergence of differences
of opinion is related to the fact that the crime is more of a political crime, that
it can contain more than one crime, and that there is no direct provision re-
garding crime in the Qur'an and Sunnah, which are the main sources.

Hadd-i Bagy is a mixed crime that sometimes leaves open space for the
abuse of rebels and sometimes political authorities. In terms of the rebels,
allegations such as the political authority's deviation from persecution,
alienation from justice and violating the law were put forward. Sometimes,
the political authority did not hesitate to use the crime of rebellion in order
to silence the people or layers of society who were opposed to it. However,
when examined in terms of its causes and consequences, the crime of rebel-
lion cannot be considered as an ordinary and common crime.
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In the Ottoman Empire, which is the most developed and comprehen-
sive application area of Islamic Law, the political authority was shaken many
times by rebellions. In fact, sometimes these revolts not only dethroned the
sultan, who was the political authority himself, but also cost their lives. Un-
doubtedly, one of the most important of these attempts was Sultan III in
1807. It is an attempt against Selim and noted in history as the “Kabakgi
Mustafa Rebellion”. The said attempt not only dethroned the sultan, but also
took his life away from him. This uprising, which was shaped by the claims of
deviating from justice, from the Shari'a, and turning to oppression, became
one of the important breaking points in the history of Ottoman-Turkish mod-
ernization.

Our main aim in this statement, which we try to analyze the 1807 Ka-
bakg1 Revolt both in the context of Ottoman Criminal Law and as a political
authority-center-periphery conflict, is to address the XIX. The aim is to reveal
the legal, political and sociological problems of the Ottoman-Turkish mod-
ernization of the 19th century.

Keywords: Hadd-i Bagy, Ottoman Criminal Law, Political Authority, Re-
volt, Tradition, Innovation






OSMANLI HUKUKUNDA KOCA SiDDETI KARSISINDA
KADININ KORUNMASI BAGLAMINDA SARTLI TALAK,
ARABULUCULUK, TEFRIK, MUHALEA VE
DIGER HUKUKi KURUMLAR

Siileyman Emre ZORLU *

Siddet, isyerinde, ev igerisinde, okullarda, sokaklarda ve kamusal alan-
larda bir bakima hemen her alanda kisinin maruz kalabilecegi veya uygula-
yabilecegi bir olgudur. Siddet'in tanimlanmasi ya da igerigini hangi davra-
nislarin olusturdugu, siddet eyleminin nerede ve kim tarafindan gergekles-
tirildigi ve hangi metotla uygulandigina gore farklilik gésterir. Kadina yone-
lik siddet ise magduru kadin olan ve yalnizca fiziksel olarak degil duygusal,
psikolojik, ekonomik veya her tirli siddeti ifade etmek tlizere kullanilir.
Kocanin karisina uyguladig1 siddet de kadina yonelik siddetin yalnizca bir
gorinimidir.

Islam hukukunda egler arasindaki ¢atisma iki farkhh kavramla nitelendi-
rilmektedir. Bunlardan birisi niisuz, digeri sikak kavramlaridir. Niisuz kari
veya kocadan yalnizca birisi tarafindan kaynaklanan, yani bir tarafin evlilik
birlikteliginden ayrilmak istemesi durumunda olusan catismalara verilen
isimdir. Sikak ise evlilik birlikteliginin sonlandirilmasini her iki tarafin istedik-
lerinde olusan catisma tiiriine verilen isimdir. Yani niisuzda ¢atisma evlilik
birlikteliginin tek tarafindan kaynaklanir iken sikakta her iki taraftan kaynak-
lanmaktadir. Niisuzu glinlimiizdeki tek tarafin actig1 diger tarafin kayitsiz ya da
bosanmak istemedigi bosanma davalarina sikaki ise her iki tarafin birbirlerin-
den davaci olarak bosanma isteginde bulunduklari ancak herhangi bir anlas-
manin da saglanamadig1 bosanma davalarina benzetebiliriz.

Kur’an-1 Kerimde esler arasinda ¢atisma ¢iktig1 zaman ¢atismanin baris-
¢1l bir yolla sonlandirilmasi i¢in birden fazla yol gosterilmektedir. Catismanin
siddeti alinacak 6nlemi de farkli kilmaktadir. Kur’an-1 Kerim’de esler arasin-
daki catisma ister karidan ister kocadan kaynaklansin niisuz olarak nitelen-
dirilmistir. Kar1 ile koca arasindaki ¢atisma sebebiyle ortak yasamin ¢ekilmez
bir hale gelmemesi, sayet s6z konusu durum olusmussa bu durumun diizel-
tilmesi icin eslerin yakinlarina bir takim sorumluluklar ytiklenmistir.

* Dr. Ogr. Uyesi, Gaziantep Universitesi Hukuk Fakiiltesi, Tiirk Hukuk Tarihi Anabilim Dali,
s.emrezorlu@hotmail.com, ORCID-ID: 0000-0002-8470-4296.
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Islam ve Osmanli hukukunda koca siddetinin énlenmesi anlaminda bir-
¢ok hukuki tedbirin veya yolun mevcut oldugu ve bunlarin uygulandigi
seriyye sicillerinden anlasilmaktadir. Koca siddeti 6ncesi veya sonrasi sarth
talak, sonrasi Aile Arabuluculugu hem ailenin korunmasini ve devamini hem
de siddetin engellenmesini saglayan hukuki kurumlar olarak karsimiza ¢i-
karken, Muhalea, Tefrik, Diyet, Kazif (iffete iftira), Kisas vb. hukuki kurumlar
ise siddetin devamini engelleyen veya siddet magdurunun magduriyetini
giderilmesini saglayan hukuki kurumlar olarak karsimiza ¢ikmaktadir.

Anahtar Kelimeler: Osmanli Hukuku, Aile I¢i Siddet, Arabuluculuk, Tef-
rik, Sarth Talak.

CONDITIONAL TALAQ, MEDIATION, DISPUTE,
OPPOSITION AND OTHER LEGAL INSTITUTIONS IN THE
CONTEXT OF PROTECTION OF WOMEN IN THE FACE OF

HUSBAND VIOLENCE IN OTTOMAN LAW

Conditional Talag, Mediation, Intermediacy, Segregation, Muhalea, and
Other Legal Institutions in the Context of the Protection of Women in Against
the Husband Violence in Ottoman Law.

Violence is a phenomenon that anyone can be exposed to or commit in
almost any field. One can see it at work, at home, in schools, on the streets
and in public spaces . The definition or content of violence differs depending
on behaviors, where and by whom the act of violence is committed, and by
what method it is committed. On the other hand, the woman is the victim of
violence against women. This type of violence is not only physical but also
emotional, psychological, economic. The violence committed by the husband
against his wife is also just one aspect of violence against women.

In Islamic law, the conflict between spouses is deciphered by two differ-
ent concepts. One concept is niisuz, and the other one is sikak. Niisuz is the
name given to conflicts caused by only one of the spouses (husband or wife).
In other words, only one party wants to divorce. Sikak is the name given to
the type of conflict that occurs when both parties want to divorce. In other
words, nlisuz is a conflict where only one party wants to divorce, but sikak is
a conflict where both sides want to divorce. If we are to compare Niisuz and
Sikak with today's cases, niisuz is like a divorce case filed by the only party
and the other party is indifferent or does not want to divorce, Sikak, on the
other hand, is a divorce case where both parties want to divorce as plaintiffs,
also there is no agreement between the parties.

The Holy Qur'an shows more than one way to end the conflict between
the spouses in peace. The severity of the conflict also differentiates the
measures. The Holy Qur'an deciphered the conflict between spouses as
nusuz, whether it originates from the wife or the husband.
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It is understood from the sharia records that there are many legal meas-
ures or ways to prevent husband violence in Islamic and Ottoman law and
that they are applied. Conditional talaq before or after husband violence, and
after family mediation appear as legal institutions that ensure both the pro-
tection and continuation of the family and the prevention of violence, Mu-
halea, Tefrik, Diyet, Kazif Kisas etc. On the other hand, legal institutions ap-
pear as legal institutions that prevent the continuation of violence or ensure
that the victim of violence is eliminated.

Keywords: Ottoman Law, Domestic Violence, Mediation, Tefrik, Condi-
tional Talak.
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TURKIYE VE AB HUKUKUNDA
CED SURECINE KATILIM

Giray AKPINAR *

Ozet

Bu ¢alisma, Tiirkiye Cumhuriyeti ve Avrupa Birliginde Cevresel Etki De-
gerlendirme (CED) siireclerine katilimi incelemek amaciyla yapilmistir. Bu
baglamda ilk etapta Cevresel Etki Degerlendirme mekanizmasinin gelistiril-
mesi yolunda diizenlenen Uluslararas1 Konferanslar ve Uluslararasi sozles-
meler incelenmistir. Calismanin ikinci béliimiinde Anayasa, Cevre Kanunu ve
Cevre Etki Degerlendirme Yonetmeligi ile getirilen ulusal diizenlemeler ele
alinmistir. Katilimcilik ilkesinin ortaya ¢ikisi, aktif yurttaslik kavramlar tar-
tisilmaktadir. Cevre Hukuku alaninda en 6nemli sdzlesme olarak kabul edilen
Aarhus Sozlesmesi'ni katilimc1 demokrasi cergevesinde degerlendirilmis ve
sozlesme icerigindeki ilgili maddeleri incelenmistir. Sonrasinda, katilimci
demokrasinin saglanmasinda biiyiik rol oynayan cevresel bilgi ve belgelere
erisim hakkini hem ulusal hukuk hem de uluslararasi hukuk cercevesinde
degerlendirilmis, Aarhus Sozlesmesinin ¢evresel bilgiye erisimle ilgili olan
maddelerine deginilmistir. E-CED Sistemi ve Stratejik CED ile ilgili giincel
bilgiler paylasimistir. Avrupa Birligi hukukunda taraf olunan uluslararasi
sozlesmeler ve Avrupa Birligi miiktesebat1 irdelenmis, Tiirkiye ve Avrupa
Birligi hukukunda CED siireglerine katilimini karsilastirmali olarak incelen-
mistir. Elestirel bir bakis acgisiyla Tiirkiye’nin CED mekanizmasina katilimi
nasil daha aktif bir hale getirebilecegini degerlendirilmistir. Avrupa Birliginin
kendi i¢c miiktesebatini olusturdugu ve kendi CED Direktifi ve Stratejik CED
Direktifini Birlik hukuku ve Avrupa Birligine aday olmak isteyen {ilkelere
kabul ettirmenin yani sira Aarhus Sézlesmesini kabul ederek ¢cevre demokra-
sisini tam anlamiyla sagladig1 tespit edilmistir. Aarhus S6zlesmesine taraf
olmayi tercih etmek bir yana Tiirkiye’nin Avrupa Birligi Ilerleme Raporlari
incelendiginde 6zellikle 2013’te yazilan raporda biiyiik 6l¢ekli koprii, santral
ve havaalani gibi projeleri Cevre Etki Degerlendirme siireclerinin disinda
tutmaya calisan bir anlayisla hareket etmeye baslamasinin ¢evre demokrasi-
sine biiylik zarar verdigi vurgulanmistir. Nitekim c¢evre alaninda Tiirkiye
Avrupa Birligine uyum siirecinde kazandig1 ivmeyi 2009 senesinde sinirh

Ozyegin Universitesi Sosyal Bilimler Enstitiisii Yiiksek Lisans Ogrencisi, ORCID: 0000-0001-
9671-5411, girayakpinar@gmail.com
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gelisim statiisiine birakmis ve Aarhus So6zlesmesini kabul etmemesinin bede-
lini agir bicimde 6demistir. Sonug olarak Avrupa Birligi mevzuatina biiylik
oranda uyum saglamis olsa bile ¢evre alaninda en 6nemli s6zlesme olarak
nitelendirilen Aarhus S6zlesmesine taraf olmamakta 1srarci oldugu siirece ve
CED siireglerini usul ve esaslarina aykir1 yoneten anlayistan vazgecmedigi
stirece Tirkiye, CED silirecinde katilimc1 demokrasi kiiltiirtinii hicbir zaman
tam olarak kazanamayacaktir.

Anahtar Kelimeler: Cevre Hukuku, Cevre Etki Degerlendirme, Ulusla-
rarasi Cevre Hukuku, Ulusal Cevre Hukuku, Aarhus S6zlesmesi, Cevre De-
mokrasisi, Avrupa Birligi ilerleme Raporu, E-CED, Stratejik CED, Aktif Yurt-
tashk, Katilimcilik Ilkesi

PARTICIPATION IN EIA PROCESS IN
TURKIiSH AND EU LAW

Summary

The aim of this study is to examine participation in environmental im-
pact assessment (EIA) processes in the Republic of Turkey and the European
Union. In this context, international conferences and international conven-
tions on the development of the Environmental Impact Assessment mecha-
nism were examined in the first place. In the second part of the study, na-
tional regulations introduced by the Constitution, Environmental Law and
Environmental Impact Assessment Regulation were discussed. The emer-
gence of the participation principle and the concepts of active citizenship
were discussed. The Aarhus Convention, which is considered as the most
important contract in the field of Environmental Law was evaluated within
the framework of participatory democracy and the relevant articles in the
content of the contract were examined. Subsequently, the right to access
environmental information and documents, which play a major role in ensur-
ing participatory democracy was evaluated within the framework of both
national and international law. The articles of the Aarhus Convention con-
cerning access to environmental information were mentioned. The up-to-
date data concerning E-EIA System and Strategic EIA has been shared. Inter-
national conventions and the Acquis of the European Union, which are par-
ties to EU law were examined comparatively and their participation in EIA
processes in Turkish and European Union law were adressed. From a critical
point of view, it was evaluated how Turkey could be more active in participa-
tion at the EIA mechanism. It has been determined that the European Union
has established its own internal acquis and fully ensured the environmental
democracy by accepting the Aarhus Convention in addition to having its own
EIA Directive and Strategic EIA Directive adopted by countries willing to be
candidates for Union law and the European Union. Turkey does not prefer to
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be a party to the Aarhus Convention. When the European Union Progress
Reports are examined, especially the 2013 report, it has been emphasized
that attempts trying to exclude projects such as large scaled bridges, power
plants and airports, from environmental impact assessment processes has
caused great damage to environmental democracy. As a matter of fact, in the
field of environment, Turkey left its momentum in the process of harmoniza-
tion with the European Union to its limited development status in 2009 and
paid a heavy price for not accepting the Aarhus Convention. In conclusion,
even if Turkey has largely complied with the legislation of the European Un-
ion, as long as insistent on not being a party to the Aarhus Convention which
is considered the most important contract in the field of environment and
does not give up the conduct against procedures and principles of the EIA
processes, will never fully gain the culture of participatory democracy in EIA
process.

Keywords: Environmental Law, Environmental Impact Assessment, In-
ternational Environmental Law, National Environmental Law, Aarhus Con-
vention, Environmental Democracy, European Union Progress Report, E-EIA,
Strategic EIA, Active Citizenship, Participation Principle






OZEL HAYATA SAYGI HAKKI KAPSAMINDA
NAKLEN ATAMA VE GOREVLENDIRME iSLEMLERI

Allkim AKTAS *

Ozel hayata ve aile hayatina saygi gosterilmesi, Anayasa ile giivence alti-
na alinmis bir hak olup, Anayasa’'nin 20. maddesine goére; haktan herkes fay-
dalanabilmektedir. S6z konusu hak, benzer bir sekilde Avrupa insan Haklar
Sozlesmesi’nin 8. maddesi kapsaminda da koruma altina alinmistir. Ozel
hayata saygi hakki, devlete negatif yiikiimliiliikler ile birlikte pozitif yiikkiim-
lillikler de yiiklemektedir. idare, biinyesinde barindirdig kisilerin talebi
olmaksizin, kamu hizmetlerinin yerine getirilmesi ve buna bagh olarak da
kamu yararinin gerceklestirilmesi amaci ile, naklen atama ve gérevlendirme
islemlerini yapabilmektedir. Bu durum 657 sayili Devlet Memurlar1 Kanunu
ile diizenleme altina alinmis ve ayrica konu hakkinda idareye takdir hakki
taninmistir. Kamu hizmetlerinin siirekliligi ilkesi cercevesinde de, idareye
belirtilen idari islemleri yapma konusunda bir takdir hakki taninmasi ge-
rekmektedir. Ancak s6z konusu takdir hakki, sinirsiz bir hak olarak karsimiza
cikmamaktadir. Hakkin sinirini ise 6ziinde, kamu yarari olusturmaktadir.

Kamu yararina uyulmamasi sebebi ile, atama veya gorevlendirme islemle-
rinin yapilmasi, idari islemleri, unsurlari yoniinden sakat hale getirebilmekte-
dir. Ortaya ¢ikan sakatlik, kisilerin 6zel ve aile hayatina da dogrudan bir miida-
hale igerebilmektedir. Bu sebeple, toplumsal ihtiyaglar1 asan ve idarenin yapti-
g1, kisilerin 6zel hayatlarini ilgilendiren islemler, 6zel hayata saygi hakkina da
miidahale edilmesine sebep olabilmektedir. idarenin belirtilen yénde bir islem
yaparken, toplumun menfaatleri ile, kisilerin 6zel hayatlar1 ve dolayisiyla kisi
menfaatleri arasinda bir denge gézetmesi de gerekmektedir.

Calisma ile, idare tarafindan yapilan naklen atama ve gorevlendirme islem-
lerinin 6zel hayata etkisinin degerlendirilmesi amacglanmaktadir. Bu kapsamda
oncelikle, 6zel hayata ve aile hayatina saygi hakkinin kapsamina yer verilecek,
daha sonra ise idarenin yaptig1 idari islemler ile s6z konusu hakki hangi durum-
larda ihlal edebilecegi ortaya konulmaya ¢alisilacak ve konuya iliskin Anayasa
Mahkemesi ve Avrupa insan haklar1 Mahkemesi kararlarina yer verilecektir.

Anahtar Kelimeler: idari islem, Naklen Atama, Gorevlendirme, Ozel
Hayata ve Aile Hayatina Saygi, Kamu Yarari, Hukuka Aykirilik, Takdir Yetkisi
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PROCEDURES OF TRANSFER APPOINTMENT AND ASSIGNMENT
WITHIN THE RIGHT TO RESPECT FOR PRIVATE LIFE

Respect for private and family life is a right guaranteed by the Constitu-
tion, and according to Article 20 of the Constitution; Everyone can benefit
from the right. The right in question is similarly protected under Article 8 of
the European Convention on Human Rights. The right to respect for private
life imposes positive obligations as well as negative obligations on the state.
The administration can perform transfer appointments and assignments for
the purpose of performing public services and, accordingly, the public inter-
est, without the request of the persons. This situation has been regulated by
the Civil Servants Law No. 657 and the administration has been granted dis-
cretion on the issue. Within the framework of the principle of continuity of
public services, the administration should be given a power of discretion in
carrying out the specified administrative actions. However, this power of
discretion does not appear to be an unlimited right. The limit of the right, in
essence, is the public interest.

Making appointments or assignments without complying with the pur-
pose of public interest may render the administrative act unlawful in terms
of its elements. The resulting illegality may also involve a direct intervention
in the private and family life of individuals. For this reason, the actions of the
administration that exceed the public needs and concern the private lives of
individuals may also cause interference with the right to respect for private
life. The administration should also keep a balance between the interests of
the society and the private lives of individuals, and therefore personal inter-
ests, while acting in the specified direction.

With this study, it is aimed to evaluate the effects of transfer appoint-
ments and assignments made by the administration on private life. In this
context, first, the scope of the right to respect for private and family life will
be covered, then it will be tried to reveal in which situations the administra-
tion may violate the right through administrative acts, and the decisions of
the Constitutional Court and the European Court of Human Rights will be
included.

Key Words: Administrative Act, Transfer Appointment, Assignment,
Right to Respect for Private and Family Life, Public Interest, Illegality, Power
of Discretion



TURK iDARE HUKUKU BAGLAMINDA
HAKSIZ FiYAT DEGERLENDIRME KURULU

Onur Cagdas ARTANTAS *

0z

2019 yili sonunda baslayan SARS-CoV-2 pandemisi, ekonomi ve hukuk
alanlarinda da 6nemli sorunlari giindeme getirmistir. Her iki alanla da baglantil
olarak ortaya cikan bu sorunlardan birisi, fahis fiyat artislarinin engellenmesi
meselesidir. Gerek toplum refahinda diisiise yol acan, gerek salgin durumlarinda
salginla miicadelede kullanilmasi gereken kaynaklarin kotii niyetli tesebbtislere
aktarilmasi ile sonuclanan fahis fiyat uygulamalarinin engellenmesi kritik 6nem
arz etmektedir. Bu sebeple, Tiirkiye’'de, 2020 yilinda yeni bir idari otorite kurul-
mustur. “Haksiz Fiyat Degerlendirme Kurulu”’nun amaglarindan biri piyasadaki
fahis fiyat uygulamalarinin cezalandirilmasidir. Fakat, bu yeni otoritenin yetki
alaninin idare hukuku bakimindan incelenmesi ve Tiirk rekabet otoritesinin
yetki alaniyla uzlastirilmasi sarttir. Nitekim, 6zelikle hakim durumda olan teseb-
biisler bakimindan her iki otoritenin de yetkisi bulunmaktadir. Bu iki makamin
gorev alanlarinin uzlastirilmasinda ayrici husus, Tiirk rekabet hukukunda fahis
fiyat uygulamasinin ancak tesebbiisiin hakim durumda oldugu durumlarda s6z
konusu olmasidir. Haksiz Fiyat Degerlendirme Kurulu bakimindan ise tesebbtis-
lerin hakim durumda olmasi geregi yoktur, rekabetin yiiksek oldugu piyasalarda
faaliyet gosteren ufak isletmelere bile idari ceza verilebilecegi varsayillmaldir.
Tiirk idare hukuku bakimindan 6nem arz eden nokta ise, Haksiz Fiyat Degerlen-
dirme Kurulu'na kanunla verilen gérev alaninin uygulama yonetmeligiyle daral-
tillyor olmasinin hukuka uygunlugudur. Bu ¢alismada idare’nin ¢ikartacagi yo-
netmeliklerle kanunla kendisine taninmis gérev alanini bu sekilde daraltamaya-
cag1 savlanmistir. Bunun 6tesinde, Avrupa rekabet hukuku alaninda gelistirilen
fahis fiyat taniminin Tiirk fahis fiyat otoritesinin yetki alanina uygulanip uygula-
namayacag bir soru isaretidir. Zira Tiirk hukukunda fahis fiyat kavramini tanim-
lamak icin kullanilabilecek referans noktalari ¢ok siirlidir. Avrupa Birligi huku-
ku alaninda ise 6zellikle United Brands karari ile fahis fiyatin tespit edilebilmesi
icin cesitli ekonomik testlerin gelistirildigi goriilmektedir. Haksiz Fiyat Deger-
lendirme Kurulu'nun bu tiir ekonomik testleri uygulayip uygulamayacagi hentiz
belirsizdir. Bu ¢alismada 6zetle Avrupa hukuku alaninda gelistirilen tanimlarin
da Tiirkiye’de yeni olusan bu hukuk alanina uygulanabilecegi vurgulanmistir.

Anahtar Kelimeler: Pandemi, Fahis Fiyat, Rekabet Hukuku, Idare Hu-
kuku, Haksiz Fiyat Degerlendirme Kurulu
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THE UNFAIR PRICES ASSESSMENT BOARD IN THE CONTEXT
OF TURKISH ADMINISTRATIVE LAW

Abstract

The SARS-CoV-2 pandemic, which surfaced in late 2019, triggered many
critical economic and legal debates. One issue that comes into prominence in
connection to these two academic fields is the prevention of excessive pric-
ing. It is often crucial to prevent excessive price increases, which result in the
decline in public welfare and a transfer of resources that should be otherwise
used in combatting the pandemic to malignant undertakings. For these pur-
poses, a new authority was founded in Turkey in early 2020. The “Unfair
Prices Assessment Board” is responsible for, among other issues, the preven-
tion of excessive price increases in the market. However, the spheres of com-
petence of the Turkish Competition Authority and this newly founded admin-
istrative authority should be reconciled in the context of Turkish administra-
tive law. In fact, two authorities are simultaneously responsible for the un-
dertakings of a dominant position. When reconciling these two competen-
cies, it is crucial to highlight that penalizing excessive pricing actions is only
possible when the undertaking is in a dominant position in the market. On
the other hand, the Unfair Prices Assessment Board does not seek an under-
taking to be in a dominant position to penalize excessive pricing. It should be
assumed that the Board is allowed to penalize even the smaller undertakings
operating in highly competitive markets. The vital point from the Turkish
administrative law perspective is the constitutionality of the limitation of the
competency field provided to the Unfair Prices Assessment Board per the
legislative act by administrative regulation. This work argues that the admin-
istrative bodies cannot limit their sphere of activity assigned by the legisla-
tive acts. Moreover, it is debatable whether the definition of excessive pricing
devised in the European Competition Law may be of use in the sphere of
competence of this new authority since the reference points to define the
term “excessive pricing” are very limited in the Turkish law. Several eco-
nomic tests to detect excessive pricing were devised in the European Union
legal sphere, particularly with the United Brands case. However, it is still
unclear whether the Unfair Prices Assessment Board does or will apply simi-
lar tests when scrutinizing excessive pricing cases. This work argues that the
European Law definition of excessive pricing may apply to this newly emerg-
ing “excessive price prevention law” in Turkey.

Keywords: Pandemic, Excessive Pricing, Competition Law, Administra-
tive Law, Unfair Prices Assessment Board



YUKSEKOGRETIM DiSiPLiN KURULLARINA
SENDIiKA TEMSILCiSININ KATILMASI MESELESI

Kerim AZAK *

2010 yih Anayasa degisikligi ile kamu gorevlilerine ilk defa toplu s6z-
lesme hakki taninmistir. Bu kapsamda 2012 yilinda ilk toplu s6zlesme yapil-
misken son olarak 2022 ve 2023 yillarin1 kapsayan 6. Donem Toplu S6zlesme
yurirliige girmistir. Bu toplu sézlesmelerin hepsinde kamu gorevlilerine
iliskin cok cesitli hiikiimler yer almistir. Bunlardan birisi de yliksekogretim
disiplin kurullarina, sendika temsilcisinin katilmasina iliskindir. 2012 yilinda
yapilan ilk toplu s6zlesmeden giiniimiizde yiiriirliikte olan 6. Donem Toplu
Sozlesme’ye kadar biitiin toplu s6zlesmelerde sendika temsilcisinin, ylikse-
kogretim disiplin kuruluna ve yiiksek disiplin kuruluna katilmasi 6éngortl-
musgtur.

Sendika temsilcisinin, toplu sézlesmeye dayanilarak disiplin kurullarina
katilmasi uygulamada ¢esitli sorunlara yol agmaktadir. Zira 2547 sayil Yiikse-
kogretim Kanunu, disiplin kuruluna ve yiiksek disiplin kuruluna kimlerin kati-
lacagini acik bir sekilde diizenlemistir. Kanun’da sendika temsilcisinin, disiplin
kuruluna ve yiiksek disiplin kuruluna katilmasina yonelik bir diizenleme ise
yer almamistir. Kanun’a ragmen sézlesmede dngoriilen bu hiikiim nedeniyle
disiplin kurulunun ve yiiksek disiplin kurulunun olusumuna iliskin olarak te-
reddiitler ortaya ¢ikmis ve bu husus Danistay kararlarina konu olmustur. Yine
bu hususta Kamu Denetgiligi Kurumu, tavsiye karar1 vermis ve Yiikksek6gretim
Kurulu Baskanligi da bu konuya iliskin olarak ¢esitli goriisler bildirmistir.

Bu bildiride; toplu s6zlesme ¢ercevesinde, 2547 sayili Kanun’da 6ngo-
rilmemesine ragmen yiliksekdgretim disiplin kurullarina sendika temsilcisi-
nin katilmasinin hukuken miimkiin olup olmadig tartisilacaktir. Bu dogrul-
tuda ilk olarak kamu gorevlilerinin toplu sézlesme hakkinin kapsami, yiikse-
kogretim disiplin kurullarinin kimlerden olustugu agiklanacaktir. Daha sonra
ise bu sorunun kaynagi, soruna iliskin cesitli yaklasimlar ele alinacak ve sen-
dika temsilcisinin disiplin kuruluna katilmasinin hukuki boyutlar: tartisila-
caktir. Bu tartisma yapilirken uygulamadaki duruma, yargi kararlari ve diger
ilgili goriis ve tavsiye kararlarina da yer verilecektir.

Ars. Gor. Ankara Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku A.B.D. krmazak
@gmail.com | 0000-0002-4830-771X.



282 {dare Hukuku
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THE ISSUE OF THE PARTICIPATION OF A
UNION REPRESENTATIVE TO HIGHER EDUCATION
DISCIPLINARY BOARDS

With the 2010 constitutional amendment, the right to collective bargain-
ing was granted to public officials for the first time. In this context, while the
first collective contract was made in 2012, the 6th Term Collective Contract
covering the years 2022 and 2023 entered into force. All of these collective
contracts contain a wide variety of provisions regarding public officials. One
of these concerns the participation of union representatives in higher educa-
tion disciplinary boards. From the first collective contract signed in 2012 to
the 6th Term Collective Contract that is in effect today, it was foreseen that
union representatives should participate in higher education disciplinary
board and high disciplinary board.

The union representative's participation in the disciplinary boards
based on the collective contract causes various problems in practice. Because
the Higher Education Law No. 2547 clearly regulates who will attend the
disciplinary board and the higher disciplinary board. There is no regulation
in the law for the union representative to participate in the disciplinary bo-
ard and the high disciplinary board. Despite the law, due to this provision in
the contract, hesitations arose regarding the formation of disciplinary board
and high disciplinary board, and this issue was subject to the decisions of the
Council of State. On this issue, the Ombudsman Institution made a recom-
mendation, and the Council of Higher Education also expressed different
opinions on this issue.

In this statement, Within the framework of the collective contract, it will
be discussed whether it is legally possible for a union representative to par-
ticipate in the higher education disciplinary boards, despite that it is not
foreseen in the Law No. 2547. In this direction, first of all, the scope of the
right to collective bargaining of public officials and the composition of the
higher education disciplinary boards will be explained. Then, the source of
this problem, various approaches to the problem will be discussed and the
legal dimensions of the union representative's participation in the discipli-
nary boards will be discussed. During this discussion, the situation in prac-
tice, judicial decisions and other relevant opinions and recommendations
will also be included.

Keywords: Higher Education Disciplinary Boards, University, Collective
Contract, Union Representative, Right to Collective Bargaining



ARAZI TOPLULASTIRMASI KAVRAMI HUKUKI
NIiTELiGi VE YARGISAL DENETIMi

0Ozge Didem BOULANGER *

oz

Tarim arazilerinin pargalanmasi dogal yollarla veya insan eliyle gercek-
lesebilir. Gercekten de sel, deprem, toprak kaymasi gibi dogal afetlerle miras,
hisseli arazilerin boliinerek gergeklestirilen satislar1 vb. beseri nedenlerle
araziler pargalanabilir. Arazilerin her ne sebeple olursa olsun kii¢iik parcala-
ra boliinerek dagilmasi pek ¢ok hukuksal ve sosyolojik sorunu da beraberin-
de getirir. Bu baglamda pargalanmis olan arazilerin verimliliginin azalmasi
sorunu yani sira, par¢alanmis arazilerde parsel sinirlari, sulama kanallari ve
yollar i¢in ayrilan alanlarin tarim alanlarinin daralmasina ve liretim miktari-
nin diismesine sebep olabilecegini sdylemek miimkiindiir. Arazi par¢alanma-
s1 tarimsal verimliligi ve liretim masraflarini da artirmaktadir. Ancak bu tiir
sorunlarin yani sira arazi parcalanmasi sinir uyusmazliklari, gecis haklari, su
kullanim haklar1 agilarindan da hukuksal olarak sikinti yaratabilir nitelikte-
dir. Ortaya ¢ikabilecek olas1 sakincalar1 engellemek acisindan tarim arazile-
rinin pargalanmasini 6nlemek, halihazirda pargalanmis arazilerin de cesitli
olctitler gozetilerek birlestirilmesi, mevzuattaki ifadeyle, ekonomik, ekolojik
ve daha islevsel yeni parseller olusturmak ve bu olusturulan parsellerin kul-
lanim sekillerinin arazi 6zellikleri degerlendirilerek belirlenmesi, arazi toplu-
lastirmasi olarak adlandirilir. Uygulayici kurulus olarak Devlet Su isleri tara-
findan yfiriitiilen arazi toplulastirmasinin tarim altyapisina getirdigi sosyal
ve ekonomik faydalari mevcuttur. Arazi toplulastirmasi istege bagli veya
zorunlu olarak gerceklestirilebilir. Hukuksal olarak anlasmazliklar:1 engelle-
menin yani sira tarim altyapisina getirdigi faydalar oldukca fazla olmakla
birlikte idarenin tiim eylem ve islemlerinin oldugu gibi arazi toplulagtirmasi-
nin da yargisal denetimi miimkiindiir. Her ne kadar arazi toplulastirmasi bir
proje seklinde uygulansa da vatandaslar acisindan siibjektif etkiler yaratan
bireysel idari islem niteligindedir. Bu bireysel islem idari yargida idari isle-
min unsurlar1 agisindan yargisal denetime tabidir. Bu ¢alismada arazi toplu-
lastirmas1 kavrami, kavramin hukuki niteligi, ilgili yasal diizenlemeler ve
arazi toplulastirmasinin yargisal denetimi incelenmistir.

*
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THE CONCEPT LEGAL STATUS AND JUDICIAL REVIEW
OF LAND CONSOLIDATION PROCESS

ABSTRACT

The fragmentation of agricultural lands can occur naturally or it can
happen due to the actions of human being. As a matter of fact with natural
disasters such as floods, earthquakes, landslides, or as a result of human be-
ing actions such as inheritance, sales of shared lands, etc. lands can be di-
vided in to smaller pieces. The division of the lands into small pieces for
whatever reason brings with it many legal and sociological problems. In this
context, it is possible to mention that in addition to the problem of decreas-
ing the productivity of the fragmented lands, it is possible to mention also
that the parcel borders, irrigation channels and the areas that should be re-
served for the roads in the fragmented lands may cause the shrinkage of ag-
ricultural areas and a decrease in the production amount. Land fragmenta-
tion also increases agricultural productivity and production costs. However,
in addition to such problems, land fragmentation can also cause legal prob-
lems in terms of border disputes, rights of passage, and water usage rights. In
order to prevent possible inconveniences that may arise, preventing the
fragmentation of agricultural lands, combining the already fragmented lands
by considering various criteria, creating new economic, ecological and more
functional parcels, as stated in the legislation, and determining the usage
patterns of these parcels by evaluating the land characteristics are called
land consolidation. Land consolidation process is carried out by the Public
Waterworks Administration as the implementing agency and this process
has social and economic benefits for the agricultural infrastructure. Land
consolidation can be done optionally or compulsory. In addition to prevent-
ing legal disputes, the benefits it brings to the agricultural infrastructure are
quite high, and it is possible to review judicially land consolidation, as well as
all the actions and transactions of the administration. Although land consoli-
dation is implemented as a project, it is an individual administrative action
that creates subjective effects for citizens. This individual act is subject to
judicial review in terms of the elements of the administrative act in the ad-
ministrative jurisdiction. In this study, the concept of land consolidation, the
legal nature of the concept, relevant legal regulations and judicial control of
land consolidation are examined.

Key Words: Land consolidation, individual administrative action, admin-
istrative judgement, annulment case, the elements of administrative action



KABAHAT YAPTIRIMI iSLEMLERINDE iDARi USUL
OLAN SAVUNMA HAKKININ GECERLILIGI MESELESI

Mahmut CEYLAN *

Ozet

Sorusturma yapilmasi ve savunma alinmasi ceza hukukunun 6nemli ilkele-
rindendir. Insan hak ve ézgiirliikleri bakimindan kritik bir énemi haiz olan bu
hukukun genel ilkesinin idari kabahat yaptirimlar1 bakimindan gegerliligi ince-
lenmesi gereken onemli bir konudur. Bu ilke esasinda kabahat yaptirimi uygula-
malarinda da gegerli olan bir ilkedir. Fakat ceza ve disiplin yaptirimlarinda oldugu
gibi mutlak bir ilke olmadig1 kabul edilmektedir. Bu ¢alismada sadece kabahat
yaptirimlart bakimindan bir degerlendirme yapilacak olup 6teki idari yaptirimlari
olusturan disiplin yaptirimlar1 incelenmeyecektir. Bunun nedeni kabahat yapti-
rimlart ile disiplin yaptirimlarinin nitelik olarak farkl olmasindan kaynaklanmak-
tadir. Diizenlemelere baktigimizda savunma hakkinin biitiin kabahat yaptirimla-
rinda gecerli olmadig1 gorilmektedir. Doktrini ve yargl kararlar incelediginde
savunma hakkinin bazi kabahat yaptinmlarn bakimindan gecerli olmamasinin
hukuka aykir1 olmadigl yoniinde bir yaklasimin oldugu goriilmektedir. Savunma
hakki gibi fevkalade 6nem arz eden bir hakkin bazi yaptirimlardan istisna tutul-
masl ihtimali bile 6n yargi ile karsilasilacak bir husustur. Hemen belirmek gerekir
savunma hakkinin bazi kabahat yaptirimlarinda olmamasi ile kastedilen idari
asamadaki savunma hakki ile ilgilidir. Bu yaptirim islemlerine kars1 dava agildi-
ginda yargi oniinde elbette savunma hakki kullanilabilecektir. Burada kritik soru,
hangi kabahat yaptirimlarinda savunma hakkinin uygulanmamasi gerektiginin
tespiti ile ilgilidir. Buna iliskin doktrinde gesitli 6lglitler ortaya konulmustur. Bu
calismada bu meseleye iligkin bir 6lciit belirlenmeye cahsilmistir. Oncelikli olarak
hangi kabahat yaptirnmlarinin savunma hakkindan istisna tutulmas: gerektigine
iliskin bir Kriter ortaya koymak gerekir. Bu kriter genel bir Kriter olmalidir. Ardin-
dan kabahat yaptirimu tiirleri olan idari para cezasi ve idari tedbirler icin farkh
yaklasim ortaya konulmahdir. idari para cezalarmin kendi icinde bir tasnifinin
yapilmasi ¢6ziim liretmede ige yarayabilir. Yapilacak olan bu tasnif kabahat yapti-
rimlarindan bazilarin1 savunma hakkindan miistesna tutma ihtimali {izerine ya-
pilmahdir. Bu baglamda idari para cezalar1 agir ve hafif olarak ikiye ayrilabilir.
Fakat bu agirlik ve hafiflik izafi olabilecegi icin objektif bir kistas ortaya konulmasi
gerekmektedir. Idari tedbirlerde savunma hakki icin ise her bir idari tedbir icin
ayr1 degerlendirme yapmak isabetli olacaktir. Calismada bu sorunlar tespit edilmis
ve ¢oziim Onerileri sunulmaya calisilmistir.

Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi, Dr. Ogr. Uyesi, e-posta:
dr.mahmutceylan@gmail.com, ORCID: 0000-0002-8278-611X.
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THE ISSUE OF THE VALIDITY OF THE RIGHT OF DEFENSE
AS AN ADMINISTRATIVE PROCEDURE IN
MISDEMEANOR SANCTION ACTS

Abstract

Investigation and defense are important principles of criminal law. The va-
lidity of this general principle of law, which has a critical importance with regard
to human rights and freedoms, in terms of administrative misdemeanor sanc-
tions is an important issue that needs to be examined. This principle is also valid
in misdemeanor sanction practices. However, it is accepted that there is no abso-
lute principle as in criminal and disciplinary sanctions. In this study, an evalua-
tion will be made only in terms of misdemeanor sanctions, but disciplinary sanc-
tions that constitute other administrative sanctions will not be examined. The
reason for this is that misdemeanor sanctions and disciplinary sanctions are
qualitatively different. Considering the regulations, it is seen that the right of
defense is not valid in all misdemeanor sanctions. When the doctrine and judicial
decisions are examined, it is seen that there is an approach that the fact that the
right of defense is not valid in terms of some misdemeanor sanctions is not
against the law. Even the possibility that a right of paramount importance, such
as the right to defense, will be exempted from certain sanctions is a matter of
prejudice. It should be noted immediately that the absence of the right to de-
fense in some misdemeanor sanctions is related to the right of defense at the
administrative stage. When a lawsuit is filed against these sanctions acts, of
course, the right of defense can be exercised at the judicial stage. Here the critical
question is about determining in which misdemeanor sanctions the right of de-
fense should not be applied. Various criterions have been put forward in the
doctrine regarding this. In this study, it is tried to determine a criterion related to
this issue. First of all, it is necessary to establish a criterion regarding which mis-
demeanor sanctions should be exempted from the right of defense. It should be a
general criterion. Then, a different approach should be put forward for adminis-
trative fines and administrative measures, which are types of misdemeanor
sanctions. Making a classification of administrative fines in itself may be useful in
generating solutions. This classification should be made upon the possibility of
exempting some of the misdemeanor sanctions from the right of defense. In this
context, administrative fines can be divided into heavy and light. However, since
this heaviness and lightness can be relative, an objective criterion must be de-
termined. For the right of defense in administrative measures, it would be ap-
propriate to make separate evaluations for each administrative measure. In the
study, by identifying these problems, solutions have been offered.

Keywords: misdemeanor, administrative fine, administrative sanction,
right of defense, administrative investigation.



iDARI ISLEMLERIN HUKUKA UYGUNLUK KARINESI VE
IDARENIN KANUNILIGI ILKESI BiR DILEMMA MI?

Dursun CELIK *

Ozet

Tiirk idare Hukukunda idari islemler, kural olarak kesinlestikleri andan
itibaren hukuka uygun olduklar1 kabul edilerek (hukuka uygunluk karinesin-
den faydalanarak) bir baska makamin onayina ihtiya¢ duymadan hukuki ve
fiili sonuglarin1 dogurma kabiliyetini elde ederler. idari islemlerin bu uygu-
lanma kabiliyeti, o idari isleme karsi hukuki yollara (idari itiraz (basvuru)
veya dava) gidilmesi durumunda kendiliginden ortadan kalkmaz. Bir baska
soylemle; kural olarak idari itirazda bulunulmasi veya dava agilmasi idari
islemin yiirtrligiini otomatikman durdurmaz. Yurirligunin durmasi i¢in
mahkemenin yiiriitmeyi durdurma karar1 vermesi gerekmektedir. Idari is-
lemlerin hukuka uygunluk karinesinden yararlanarak, derhal uygulanma
imkani bulmasinin nedeni olarak doktrinde kamu yarar1 kavraminin alti ¢i-
zilmektedir. Ancak belirtmek gerekir ki; hukuka uygunluk karinesinden sa-
dece idari islemler yararlanmaz ve idari islemin olmazsa olmaz bir ayirt edici
ozelligi degildir. Yasama organi tarafindan ¢ikarilan kanunlar ve parlamento
kararlari da, hatta bazi 6zel hukuk islemleri de - 6rnegin dernek genel kurulu
kararlar1 alindig1 anda sonuglarini dogurmaya baslar ve mahkemece iptal
edilene kadarda gecerliligini korur- hukuka uygunluk karinesinden yarar-
landig1 gézlemlenmektedir.

Hukuka uygunluk karinesi; bir yandan idarenin isleyisinin sekteye ug-
ramamasli acisindan 6nem tasimaktaysa da, lakin diger yandan idarenin ka-
nuniligi ilkesi ve temel hak ve 6zgiirliiklerin korunmasi noktasinda ¢ok ciddi
sakincalar1 bulunmaktadir. idarenin kanuniligi ilkesi; idarenin islem ve ey-
lemlerinde hukuka uygun hareket etmesini emreder. Sayet bir idari islem,
hukuka uygunluk karinesinden yararlanilarak dava agma siiresinin gegmesi-
ni beklemeden veya dava agilmis olsa bile yiiriitmeyi durdurma karar1 bek-
lenmeden ya da mahkemece yiiriitmeyi durdurma isteminin reddedilmesi
sebebiyle idare tarafindan uygulanirsa, daha sonra da bu islemin hukuka
aykiriligina mahkemece karar verilirse idare hukuka aykir1 bir idari islem ile

Dr. Ogretim Uyesi, Siileyman Demirel Universitesi Hukuk Fakiiltesi, Eposta: dursuncelik
@sdu.edu.tr,n Tel: 05466839254, ORCID: 000-0003-0568-1653



288 {dare Hukuku

sonu¢ almis olacaktir. Bu halde idare, hem hukuk devletinin bir unsuru olan
idarenin kanuniligi ilkesine hareket etmis olacak, hem de muhtemeldir ki
kisilerin hak ve ozgiirliiklerine hukuka aykir1 bir idari islem ile mtidahale
etmis olacaktir. Bu bakimdan, idari islemlerin hukuka uygunluk karinesinin
kat1 bir sekilde uygulanmasi sakincali oldugu kanaatindeyiz. Bu sakincanin
giderilmesi i¢in de Alman Hukukunda oldugu gibi idari itiraz da bulunmakla
ve iptal davasi agmak ile kural olarak idari islemin hukuki sonuglarinin do-
gurmasinin ertelenmesi saglanabilir.

Anahtar Kelimeler: idari islem, hukuka uygunluk karinesi, hukuk devleti
ilkesi, idarenin kanuniligi ilkesi, insan haklari ilkesi, yliriitmenin durdurulmasi

IS THE PRESUMPTION OF LEGALITY OF ADMINISTRATIVE
PROCEDURES AND THE LEGALITY PRINCIPLE OF THE
ADMINISTRATION A DILEMMA?

Abstract

Administrative acts in Turkish Administrative Law, as a rule, from the
moment they are finalized, are considered to be legal (by making use of the
presumption of legality) and acquire the ability to produce legal and actual
results without the need for the approval of another authority. This ability to
implement the administrative proceedings does not automatically disappear
if legal remedies (administrative objection (application) or lawsuit) are
taken against that administrative act. In other words; as a rule, making an
administrative objection or filing a lawsuit does not automatically suspend
the enforcement of the administrative act. In order to remain in force, the
court must issue a stay of execution decision. The concept of public interest
is underlined in the doctrine as the reason why administrative acts can be
implemented immediately by taking advantage of the presumption of legal-
ity. However, it should be noted that; the presumption of legality does not
only benefit from administrative proceedings, and it is not an indispensable
distinguishing feature of the administrative act. It is observed that laws en-
acted by the legislature, parliamentary decisions, and even some private law
transactions - for example, the decisions of the general assembly of the asso-
ciation begin to bear their consequences as soon as they are taken and re-
main valid until they are cancelled by the court - are observed to benefit
from the presumption of legality.

Presumption of legality; on the one hand, although it is important in
terms of not interrupting the functioning of the administration, on the other
hand, it has very serious drawbacks in terms of the principle of legality of the
administration and the protection of fundamental rights and freedoms. The
principle of legality of the administration orders the administration to act in
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accordance with the law in its transactions and actions. If an administrative
act is carried out by the administration without waiting for the expiration of
the time period to file a lawsuit, using the presumption of compliance with
the law, or even if a lawsuit is filed, without waiting for a suspension of exe-
cution or because the court rejects the request for a suspension of execution,
and if the court decides that this action is unlawful, the administration is an
administrative act contrary to the law. process will result. In this case, the
administration will both act on the principle of legality of the administration,
which is an element of the rule of law, and it is likely that it will interfere
with the rights and freedoms of individuals with an unlawful administrative
action. In this respect, we believe that the strict application of the presump-
tion of legality in administrative proceedings is objectionable. In order to
eliminate this inconvenience, as in German Law, by filing an administrative
objection and filing an annulment action, as a rule, the legal consequences of
the administrative act can be postponed.

Keywords: Administrative act, presumption of legality, rule of law prin-
ciple, legality of administration, human rights principle, suspension of execu-
tion.






KAMU GOREVLILERININ SADAKAT YUKUMLULUGUNE
YONELIK BIiR KURUM: GUVENLiK SORUSTURMASI
VE ARSIV ARASTIRMASI

Yakup COKKAS *

Ozet

Modern devlet idaresinin gorevleri karmasik ve ¢ok ¢esitlidir. Siyasi ve
toplumsal sistemin isleyebilmesi, bireylerin, gruplarin ve azinliklarin insanca
bir hayat siirebilmesi i¢in bu goérevler yeterli, etkin ve hizli bir sekilde yerine
getirilmelidir. idare, isbirligi ve sadakat icinde olan, gorevlerini sadakatle
yerine getiren ve Devlete ve Anayasaya tamamen adanmis bulunan Devlet
memurlari topluluguna giivenebilmelidir. Eger devlet memurlarina giiveni-
lemiyorsa, toplum ve Devletin kriz durumlarinda hi¢bir sansi yoktur.

Sadakat ylikiimliliigii, Devleti, kurumlarin1 ve mevcut anayasal sistemi
elestiren, bunlar aleyhine kampanya yiiriiten ve bunlar1 karalayan gruplar-
dan ve akimlardan agik bir sekilde kendilerini uzak tutmalari vazifesini kamu
gorevlilerine yiikler.

Giivenlik sorusturmasi ve arsiv arastirmasi, kamu gorevlilerinin sadakat
yukimliliigiinlii saglamaya yo6nelik olduk¢a 6nemli bir kurumdur. Bu kuru-
mun tarihsel siireciyle birlikte, mevcut hukuki durum ve yargisal denetim
mekanizmalar1 incelenecektir.

Ulkemizde vatandaslarin kamu hizmetine alinmasinda, diger tilkelerde
oldugu gibi (6rnek olarak Almanya’da Giivenlik Sorusturmasi Yasasi
“Sicherheitsiiberpriifungsgesetz” bulunmaktadir) kamu hizmetine girme
hakkiyla baglantil olarak ozellikle 7315 sayili Kanun sonrasinda giivenlik
sorusturmasi ve arsiv aragtirmasi, vatandasin/kamu goérevlisi adayinin Ana-
yasaya ve devlete sadakatini sinayan bir idari usul uygulamasi halini almistir.
Meseleye bu yoniiyle yaklasildiginda siirecin seffafligi, Kisilerin idari usul
siirecine katilimi da 6zel 6nem arz etmektedir.

Zira, giivenlik sorusturmasi olumsuz olmasi sebebiyle aleyhinde idari is-
lem tesis edilen kisiler hakkinda bireysel basvuruya konu pek ¢ok uyusmaz-
likta Anayasa Mahkemesinin, “gizli ibareli belgelerin basvuruculara bildirildi-
gine veya bu belgelerin inceleme imkani verildigine dair herhangi bir bilgi veya

Ars. Gor., Akdeniz Universitesi, Hukuk Fakiiltesi, idare Hukuku Anabilim Dali, yakupckks
@gmail.com, 0000-0003-2881-6303.
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belge olmamasindan silahlarin esitligi ve celismeli yargilama ilkelerinin [HLAL
edildigi” yoniinde kararlar verdigi gézlemlenmektedir. idarenin takdir yetki-
sinin hukuka uygun kullanilmasi ve ihlal kararlarinin 6niine gecilmesi bag-
laminda, glivenlik sorusturmasiyla ilgili kisilere bilgi verilmesi ve onlarin
kendini ifade etme imkani saglanmalidir.

Anahtar Kelimeler: Kamu gorevlisi, kamu hizmetine girme hakki, ana-
yasa sadakat yiikimliligi, tarafsizlik, giivenlik sorusturmasi ve arsiv aras-
tirmasi

AN INSTITUTION FOR THE DUTY OF LOYALTY OF
PUBLIC SERVANTS: SECURITY INVESTIGATION AND
ARCHIVE RESEARCH

Abstract

The duties of modern state administration are complex and very di-
verse. In order for the political and social system to function and for indi-
viduals, groups and minorities to lead a humane life, these duties must be
fulfilled adequately, effectively and quickly. The administration must be able
to rely on a community of civil servants who are cooperative and loyal, faith-
fully fulfilling their duties, and fully devoted to the State and the Constitution.
If civil servants cannot be trusted, society and the State have no chance in
crisis situations.

The duty of loyalty imposes on public cervants the duty of keeping
themselves away from groups and movements that criticize, campaign
against and defame the State, its institutions and the existing constitutional
system.

Security investigation and archive research is a very important institu-
tion for ensuring the duty of loyalty of public officials. Along with the histori-
cal process of this institution, the current legal situation and judicial review
mechanisms will be examined.

In our country, in connection with the right to enter the public service,
as in other countries (for example, Germany has the Security Investigation
Law “Sicherheitstiberpriifungsgesetz”), especially after the Security Investi-
gation and Archive Research Law No. 7315, security investigation and ar-
chive research have become an administrative procedure that tests the loy-
alty of the citizen/public officer candidate to the Constitution and the state.
When the issue is approached from this aspect, the transparency of the proc-
ess and the participation of individuals in the administrative procedure
process are of particular importance.
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Because, it is observed that the Constitutional Court gives decisions on
grounds of “the principles of equality of arms and adversarial proceedings
have been violated because there is no information or document showing that
the confidential documents were notified to the applicants or that these docu-
ments were given the opportunity to examine” in many disputes that are the
subject of individual applications against persons against whom administra-
tive action has been taken due to the negative security investigation. In order
to use the discretionary power of the administration in accordance with the
law and to prevent violation decisions, information should be given to the
people involved in the security investigation and the opportunity for them to
express themselves should be provided.

Keywords: Public servant, right to enter public service, duty of loyalty
the Constitution, neutrality, security investigation and archive research






IMAR HUKUKUNDA YENI BIR KAVRAM:
YAPI KAYIT BELGESI - UYGULAMA VE
IDARI YARGININ YAKLASIMI

Isil DEMIR *

OZET

Anayasa’'nin 56. maddesinin birinci ve ikinci fikralarinda “Herkes, saglik-
I1 ve dengeli bir cevrede yasama hakkina sahiptir. Cevreyi gelistirmek, cevre
saghgini korumak ve cevre kirlenmesini dnlemek Devletin ve vatandaslarin
ddevidir.” hiiklimlerine yer verilmistir.

Buna gore c¢evrenin gelistirilmesi, ¢evre sagliginin korunmasi ve gevre
kirlenmesinin 6nlenmesine yonelik tedbiri almak devletin temel 6devlerin-
dendir. Bu amagla Devlet, ¢cevrenin korunmasini saglamak i¢in etkili bir hu-
kuk diizeni olusturmakla yikiimlidir.

Anayasa’nin anilan maddesinde ifade edilen saglikli ve dengeli ¢cevre kav-
ramina, dogal giizelliklerin korundugu, kentlesme ve sanayilesmenin getirdi-
gi hava ve su kirliliginin 6nlendigi bir ¢evre kadar, belirli bir plan ve progra-
ma gore diizenlenmis ¢evrenin de girecegi kuskusuzdur.

Planl kentlerde plan hiikiimlerine uygun yasam alanlarinin olusturul-
masl1 Anayasanin yukarida madde metnine yer verilen saglikli ve dengeli bir
cevrede yasam hakkinin temini bakimindan, sisteme donemsel dahil olan
imar diizenlemelerini incelemek ¢alismanin amacini olusturmaktadir.

7143 sayili Vergi ve Diger Baz1 Alacaklarin Yeniden Yapilandirilmasi ile
Baz1 Kanunlarda Degisiklik Yapilmasina iliskin Kanun, 31 Arahk 2017 tari-
hinden 6nce yapilan ruhsatsiz veya ruhsat ve eklerine aykir1 yapilarla ilgili
olarak 11/05/2018 tarihinde Resmi Gazete’de yayimlanarak ayni tarihte
yurirliige girmistir.

Kanun, 31.10.2018 tarihine kadar basvuru yapilmasi ve 31.12.2018 ta-
rihine kadar kayit bedelinin 6denmesi halinde Yap:1 Kayit Belgesi verilmesi
hakkindadir.

Bu belge, bir imar affi olmamakla birlikte, imar mevzuatina aykir1 yapi-
lara, yenisi yapilincaya ya da kentsel doniisiim karar1 alinincaya dek kullanim
hakki verilmesi amacina iliskindir.

[stanbul Bolge idare Mahkemesi 5. idari Dava Dairesi Bagkani
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Yasa koyucu, kanunun ¢ikis amacini, gerekce metninde “yapi kayit bel-
gesinden” edinilen kayit bedellerinin kentsel déniisiim ¢alismalarinda kulla-
nilmasi olarak gostermektedir.

Genel bir ifade ile bu ¢alismada, kagak ve ruhsata aykiri yapilar i¢in be-
yana dayali diizenlenen “yapi kayit belgesi” ile saglanan hukuki korunma ve
bu korunmanin diizenli kentlesme iizerinde olusan etkisi tartisiimistur.

Ayrica, hazine tasinmazlari lizerinde insa edilen yapilar bakimindan ya-
p1 sahibinin tasinmazi satin alma hakki bulunup bulunmadigi, kagak ve ruh-
sata aykir1 yapilar bakimindan kayit 6éncesi ve sonrasi uygulanan idari miiey-
yidelerin sonuglari, ortaya ¢ikan yeni duruma ait hukuki ihtilaflar, yarg: ka-
rarlar1 15181nda degerlendirilmistir.

Anahtar Kelimeler: Yap: Kayit Belgesi, Imar Kanunu, Yikim, imar Para
Cezasi, Imar Barisi, Ruhsatsiz Yap, Gegici 16. Madde, Kentlesme, Saghkl Cev-
rede Yasam Hakki.

A NEW CONCEPT IN RECONSTRUCTION LAW:
BUILDING REGISTRATION DOCUMENT - IMPLEMENTATION
AND APPROACH OF ADMINISTRATIVE JURISDICTION

ABSTRACT

In accordance with the first and second paragraphs of Article 56 of the
Constitution, “Everyone has the right to live in a healthy and balanced envi-
ronment. It is the duty of the State and citizens to improve the natural envi-
ronment, to protect the environmental health and to prevent environmental
pollution”.

Accordingly, adoption of appropriate measures to improve the envi-
ronment, protection of environmental health and prevention of environ-
mental pollution are among the fundamental responsibilities of the state. For
this purpose, the state is obliged to establish an effective legal order to en-
sure the existence of the right to live in a healthy and balanced environment
in accordance with the aforementioned provisions of the Constitution.

There is no doubt that the concept of a healthy environment, which is
referred to in the aforementioned article of the Constitution will encompass
an environment that is organized according to a specific plan and program
where natural attractions are protected while pollution of air and water that
is accompanied by industrialization and urbanization are prevented.

The aim of this study is to examine planning regulations that were in-
troduced over the years in order to create suitable living spaces that are in
line with planning rules in well planned cities so as to ensure the right to live
in a healthy environment.
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Law No. 7143 on The Restructuring of Tax Payments and Some Other
Receivables together with Amendments Made to Certain Laws, which in-
cludes regulations concerning buildings that were constructed prior to 31
December 2017, either without a valid planning permit or in breach of a
permit or any conditions attached thereto, entered into force on the same
day it was published in the Official Gazette of 11 May 2018.

The said Law provides for the issuance of Building Registration Certifi-
cates with the proviso that an application for such a Certificate was made by
31.10.2018 and the registration fee was duly paid by 31.12.2018.

While the grant of a Building Registration Certificate does not amount to
a building amnesty, it does confer a right of use over a building, which is built
in contravention of building regulations, until such time when the building is
reconstructed or such building is subject to a decision for urban transforma-
tion.

The explanatory notes for the Law reveal that the revenue obtained
from the fees charged for Building Registration Certificates are intended to
be used to fund the costs of urban transformation projects.

This article considers the impact of Building Registration Certificates on
urbanization as well as the scope of legal protection conferred by Building
Registration Certificates that are issued on the basis of a statutory declara-
tion for illegal construction as well as buildings that are in breach of planning
permissions.

The article examines emerging legal disputes in the light of court deci-
sions and whether an owner of a building has a right to purchase the prop-
erty which is built upon land owned by the Treasury as well as the implica-
tions of sanctions that may be imposed before and after registration in con-
nection with buildings that are either illegaly constructed or built in breach
of planning permissions.

Key Words: Building Registration Certificate, Planning Law, Demolition,
Fines for Breach of Planning, Planning Reconciliation, Unlicensed Building,
Provisional Article 16, Urbanization, Right to Live in a Healthy Environment






DiSIPLIN HUKUKUNDA MUHAKKIKLIK KURUMU
UZERINE BIR INCELEME

Tahir DEMIR *

Ozet

Giintimiizde devlet tiizel kisiligi tarafindan yerine getirilen hizmetler, kamu
kurum ve kuruluslarinda personel eliyle topluma ve vatandasa sunulmaktadir.
Kamu personeli olarak tanimlanan bu personelin gorevinin yerine getirilmesi
siirecinde bir takim aksakliklar yagsanabilmekte ve sikayet mekanizmasi isletile-
bilmektedir. Kamu personelinin isledigi iddia olunan disiplin suclariyla ilgili
sorusturmaya yetkili amir tarafindan disiplin sorusturmasi acilarak personelin
kast, taksir veya ihmalinin bulunup bulunmadig1 arastiriimakta, kusurlu bulunan
personel hakkinda disiplin mevzuatinda yer alan miieyyideler uygulanmaktadir.
Disiplin amirleri tarafindan kamu personeli ile ilgili acilan sorusturmalarda ku-
rum i¢inden segilen bir personel muhakkik olarak gérevlendirerek stirec isletil-
mektedir. Muhakkikler kendilerini gérevlendiren makamin sorusturma ile ilgili
yetkilerini kullanarak maddi ger¢egin ortaya ¢ikarilmasi safthasinda gérev al-
maktadir. Bu noktada hakkinda disiplin sorusturmasi yapilan personelin ifade-
sini almak, sorusturma konusu olayin aydinlatilmasini saglayacak her tiirlii bel-
geyi incelemek, bilgi sahiplerinin beyanlarina basvurmak gibi yetkilere sahip
olan muhakkikler elde etmis olduklar1 veriler 15181inda hukuki degerlendirme
yaparak disiplin amirlerine kanaatlerini de igceren bir disiplin sorusturma raporu
sunmaktadir. Muhakkikler tarafindan hakkinda disiplin sorusturmas yiiriitiilen
personel ile ilgili onemli kararlar alinmakta bazen kamu gorevinin sona erdiril-
mesi konusunda goriis bildirilebilmektedir. Bununla birlikte muhakkiklerin
nitelikleri ve secilmeleri ile ilgili disiplin mevzuatinda yeterince yer verilmedigi
goriilmektedir. Bu noktada disiplin hukuku kapsaminda yapilacak sorusturma-
larda olduk¢a 6nemli bir aktor olan muhakkiklik kurumu ile ilgili yeterli diizen-
leme yapilmamis olmasi, uygulamada temel diizeyde hukuk egitimi almamis
personelin hukuki degerlendirme yapmakla gérevlendirilmesi sonucunu ortaya
cikarmaktadir. Bu calismada 657 sayili Devlet Memurlari1 Kanunu ve Devlet Me-
murlar Disiplin Yonetmeligi kapsaminda yapilan muhakkiklik gérevlendirmele-
ri konusu ele alinacaktir. Calisma ti¢ boliimden olusacak, birinci béliimde mu-
hakkiklik kurumu ile ilgili Tiirkiye’deki durum mevzuat ¢ercevesinde ele alina-
cak, ikinci boliimde muhakkiklik gorevi ile ilgili pratikte yasanan aksakliklar
tartisilacak, ligiincii boliimde muhakkiklik gorevi ile ilgili ¢dzlim o6nerileri ileri
siirtilerek bir model 6nerisi ortaya konulmaya caligilacaktir.

s
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Anahtar Kelimeler: Disiplin, Muhakkik, Sorusturma, Sorusturmaci, Di-
siplin Sorusturmasi

AN EXAMINATION ON THE INSTITUTION OF
INSPECTOR IN DISCIPLINE LAW

Abstract

Today, the services performed by the state legal entity are provided to the
society and citizens by the personnel of public institutions and organizations.
In the process of performing the duties of these personnel, who are defined as
public personnel, some disruptions may occur and the complaint mechanism
can be operated. A disciplinary investigation is opened by the chief authorized
to investigate the disciplinary offenses allegedly committed by the public
personnel, and it is investigated whether the personnel has intention,
negligence or negligence, and the sanctions in the disciplinary legislation are
applied to the personnel found to be defective. In the investigations opened by
the disciplinary chiefs regarding the public personnel, the process is operated
by assigning a personnel selected from within the institution as an
investigator. The investigators take part in the phase of revealing the material
truth by using the investigative powers of the authority that assigned them. At
this point, the investigators, who have the authority to take the statements of
the personnel who are subject to disciplinary investigation, to examine all
kinds of documents that will enable the clarification of the incident subject to
the investigation, to refer to the statements of the information owners, make a
legal evaluation in the light of the data they have obtained and submit a
disciplinary investigation report including their opinions to the disciplinary
superiors. Important decisions are taken regarding the personnel, about whom
disciplinary investigations are carried out by the inspectors, and sometimes
opinions can be expressed about the termination of public service. However, it
is seen that the qualifications and election of the inspectors are not sufficiently
included in the disciplinary legislation. At this point, the fact that there is not
enough regulation regarding the investigation institution, which is a very
important actor in the investigations to be made within the scope of
disciplinary law, results in the assignment of personnel who have not received
a basic level of legal training in practice to make legal assessments. In this
study, the subject of investigative assignments made within the scope of the
Civil Servants Law No. 657 and the Civil Servants Disciplinary Regulation will
be discussed. The study will consist of three parts, in the first part, the
situation in Turkey regarding the enforcement agency will be discussed within
the framework of the legislation, in the second section, the practical problems
related to the supervisory duty will be discussed. Keywords: Discipline,
Inspector, Investigation, Investigator, Disciplinary Investigation



ESASTAN KARAR VERILEBILECEK ASAMADA
ILK INCELEME/ USULE DAIR KARAR
VERILEBILME MESELESI

Selami DEMIRKOL"

OZET

Uyusmazliklarin ¢6zliime kavusturulmasinda Mahkemelere, énemli go-
revler diismektedir. Mahkemeler, “uyusmazliklar1 ¢ozdikleri” ve “adalet
duygusunu” tatmin ettikleri siirece, saygi duyulan yerler olmaktadirlar. “Say-
g1 duyulan yer olma olgusu” ise, ancak yargi¢larin yargilama islevleri ve hii-
kiimleri ile kazanilmaktadir. Diinyadaki tiim {ilkelerde, idareler, hukuk disina
¢ikma egiliminde bulunabilmektedir. Bu egilimi tasiyan idareler, genel olarak
“yarginin” varligl ve islerligi ile duraksamaktadirlar. “Yargilama” nin etkin ve
yetkin oldugu lilkelerde yargi yerleri; kamu otoritelerinin bu egilimine, cay-
diric1 bir tablo ¢izmektedirler. Bununla birlikte, mahkemelerin/yargilamanin
var olmasindan 0te, yargicin yargilama usul ve enstriimanlarini kullanma-
s1/kullanabilmesi daha bir 6nem arz etmektedir. Iste, 6niine gelen uyusmaz-
lik ile aktiflesen idari yargig, hukukun ne oldugunu séylemede, hukukun {is-
tlinliigiinl 6gretmede, kollama ve korumada, aktoér olmak durumundadir. Bu
aktor roliidiir, yargica, agirhigi ve sayginligl kazandiran.

Yargi yerleri, menfaatleri ihlal edilen veya haklari muhtel olan bireylerin
actiklar1 davalar ile aktiflesmektedirler. Yargiclara, hukukun iistiinliigii ilke-
sinin uygulanmasinda 6nemli gérevler yiiklenmistir. Bilimde ve yargida, key-
filige, asla yer yoktur. Yargig, yargilama usuliinii uygularken toplumun adalet
duygusunu tatmin etmede, hukuki ve vicdani sorumluluk tasimaktadir. Usule
dair incelemelerde, miimkiin oldugunca genis yorumlama yapilmalhdir. Sinir-
layic1 yorumlar, hakkin 6ziine dokunacak bi¢cimde, bireyin, Mahkemeye eri-
simini kisitlamamalidir. Sinirlamalar ise, ancak yasal bir amag¢ giitmeli ve
uygulanan araglarla ulasilmak istenilen amag¢ arasinda, makul bir orantililik
bulunmaldir.

Yarg yeri 6niine gotiiriilen, ancak, usul kurallarinin kati uygulanmasi ne-
deniyle, hukuka aykir1 da olsa, bir¢cok islem ve eylem, yargilamadan bagisik
kalabilmektedir. Nitekim ilk inceleme; kayda alinan dava dosyalarina ait dilek-

Prof. Dr. Istanbul Bilgi Universitesi Ogretim Uyesi-Danistay Onursal Uyesi selamidemirkol63
@gmail.com, 0000-0003-0675-7795.



302 {dare Hukuku

celerin, sonraki islemlere gecilmeden 6nce, usul yasasinda 6ngoriilen husus-
larda usul bakimindan incelemeye tabi tutulmalar1 ve artik esas incelemesine
gecilebilme esigini, iznini, olurunu deklere eden bir uygulamadir. Anayasa
141.madde hiikmii uyarinca esas olan, davalarin, en az masrafla ve miimkiin
olan siiratle ¢oziimlenmesidir. Ilk incelemede sorun gériilmemesi iizerine teb-
ligat islemleri yapilip tekemmiil ettirilen bir dosyada, esastan karar verilmesi
beklenirken, bu asamada -6rnegin davacinin ehliyetli gériilmemesi gibi- bir ilk
inceleme sorunu nedeniyle davanin reddine karar verilirse, bu durum davaci-
larin yargl mercilerine duyduklari giivenin de sarsilmasi sonucunu dogurabile-
cektir. Vurgulamak istenilen, ilk inceleme/usul konulari icin mutlaka bir esik
olmali ve bu esik miimkiin oldugu kadar kisa bir siire ile simirlanmalidir. Dos-
yanin tekemmiil etmesiyle yani artik esastan karar verilebilecek esige gelmesi
sonrasl ilk inceleme/usule dair karar verilmesi, ister istemez bir olumsuz izle-
nim uyandirmakta ve usulle ilgili karar verilecek idiyse neden bu karar 6nce
verilmedi sorusu giindeme gelmektedir. Yargiya gliven duyulmasinin en belir-
gin odaginin sayginlik ve agirhik oldugunun bilinciyle yukarida belirtilen olum-
suz uygulamalarin énlenmesinin zeminin olusturulmasi konusu ile ilgili diisii-
niilmesini ve tartisiimasini 6nermekteyim.

Anahtar Kelimeler: ilk inceleme, usul, esas karar, yargilama, AYM ve
AIHM.

PRELIMINARY EXAMINATION AT THE STAGE OF
EXAMINATION ON THE MERITS / THE PROBLEM OF
ISSUING A PROCEDURAL DECISION

SUMMARY

Courts have important duties in resolving disputes. Courts are consid-
ered as respected institutions as long as they “resolve disputes” and satisfy
the “sense of justice”. “The fact of being a respected institution” is attained
only with the judicial functions and decisions of the judges. In all countries of
the world, administrations may tend to go beyond the law. Administrations
with this tendency generally hesitate with the existence and operability of
the “judiciary”. Judicial courts in countries where “trial” is effective and com-
petent draw a deterrent picture to this tendency of public authorities. Never-
theless, beyond the existence of courts/trial, it is more important for the
judge to use/to be able to use the judicial procedures and instruments. The
administrative judge, who has become active with the dispute before her,
must take the role as an actor in asserting what the law is, teaching, favoring
and protecting the rule of law. It is the role of the actor, that confers respect-
ability and dignity to the judge.

Judicial courts become active with lawsuits filed by individuals whose
interests or rights have been violated. Judges take on important tasks in the
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implementation of the rule of law. There is no room for arbitrariness in sci-
ence and judgment. The judge has a legal and conscientious responsibility to
satisfy the sense of justice of the society while applying the judicial proce-
dure. Procedural reviews should be interpreted as broadly as possible. Re-
strictive interpretations should not impede an individual's access to the
Court in a way that interferes with the essence of the right. Limitations, on
the other hand, must only pursue a legitimate aim and there must be a rea-
sonable proportionality between the means applied and the aim sought to be
achieved.

Notwithstanding that many actions and procedures are brought before
the court, due to the strict application of the procedural rules, they can re-
main immune from trial.Hence, the first review is a practice that declares the
threshold and allowance of the registered case petitions to be subject to pro-
cedural examination on the issues stipulated in the procedural law, before
proceeding to the next stage, and that it is now possible to proceed to the
examination on the merits. Pursuant to the provision of Article 141 of the
Constitution, it is essential for the judiciary to conclude cases at the mini-
mum cost and as quickly as possible. Subsequent to not finding a problem in
the preliminary examination and completion of notification proceedings,
while a decision on the merits is pending, if the case is dismissed at this stage
due to a preliminary examination problem, such as the claimant being found
incompetent, this situation may also result in the loss of trust of the claim-
ants in the judicial authorities. It must be stressed that there shall be a
threshold for the preliminary examination/procedural issues and this
threshold should be limited to the shortest possible time. Following the case
being ripened, that is, it has reached the threshold where a decision can be
made on the merits, rendering a judgment on the preliminary examina-
tion/procedure inevitably creates a negative impression and the question of
why this decision was not made before comes to the fore. Knowing the most
apparent focus of trust in the judiciary is dignity and respectability, I suggest
that the above-mentioned negative practices be considered and discussed on
the issue of creating the ground for preventing them.

Keywords: Preliminary examination, procedure, decision on the merits,
adjudication, Constitutional Court, ECHR.






IDARENIN HAVAYOLU ILE SEYAHAT EDEN
YOLCULARIN HAKLARINA iLiSKIN GOREYV,
YETKI VE SORUMLULUKLARI

P

A. Kiirsat ERSOZ

OZET

Ulasim, kamu hizmeti sunumlarinin klasik érneklerinden birisidir. Tiirki-
ye’'nin bulundugu konum itibariyle 6nemli bir lojistik duragi oldugu tartisma-
sizdir. Ulkemizde aktif 56 havalimammnin bulundugu, sadece 2021 yili icerisin-
de 128,5 Milyon insanin hava tasimaciligini tercih ettigi dikkate alindiginda
yolcu haklarinin ne kadar énemli oldugu ortaya ¢ikmaktadir. Konu genelde
tiiketici hukuku eksenli degerlendirilmekte ancak havayolu tasimaciligini kul-
lanan kisilerin haklarinin esasinda idari karakterli tasarruflarla diizenlendigi
hususu dikkate alinmamaktadir. Sunum kapsaminda 6énemi artarak devam
eden havayolu tasimaciliginda, yolcu statiisiinde bulunan kisilerin, 6zel hukuk
kisiligine sahip havayolu sirketlerine kars1 sahip olduklar1 haklarin yerine geti-
rilmesinde, konu kapsaminda yetkili olan idarelerin gorev, yetki ve sorumlu-
luklarinin kapsaminin belirlenmesi amaglanmaktadir. Bildiride yolcu ile hava-
yolu sirketi arasindaki 6zel hukuk vasifl iligkilere idarelerin kamu yarar: dii-
siincesi ile yolcuyu korumak maksadiyla yapacagi miidahalenin sinirlan ile
kapsami belirlenecektir. Konu kapsaminda ugaga kabul edilmeme, ugusun
iptali, tehiri, glizergah degisikligi, bagaj veya esya kaybi, tasimanin geregi gibi
ve zamaninda yapilip yapilmamasindan kaynaklanan sorunlar, COVID salgini
ile gelisen cevre ve saglik tedbirlerinin yeterli 6ncelikte dikkate alinmasi, hiz-
met hakki gibi basliklar ile bu konudaki ytkiimliiliikklerin havayolu sirketleri
acgisindan baglayiciligl teorik temellere oturtularak tartisilacaktir. Ayrica hava-
yolu alaninda faaliyet gosteren sirketlere yolcu haklar1 kapsaminda konulan
kurallara aykirilik halinde hangi yaptirimlarin, hangi idareler tarafindan uygu-
lanacag idari yaptirimlarin genel perspektifine gore agiklanmaya ¢alisilacaktir.
Yine tesis edilen idari yaptirim kararlarina karsi hangi idari veya yargisal bas-
vuru yollarinin oldugu, intikal eden basvurularda yargisal organlarin basta
Danistay olmak lizere konuyu nasil degerlendirdikleri izaha ¢alisilacaktir. Ko-
nu, idare hukukunun temel ilke ve kuramlari 15181nda, basta uluslararasi hukuk

Dog. Dr. Akdeniz Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dal Ogr. Uyesi,
akersoz@akdeniz.edu.tr, Web of Science Researcher ID: C-2862-2016, ORCID 0000-0002-
7773-3152.
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kaynaklar1 olmak tizere, Tirk ulusal mevzuatinin ilgili hiikiimleri de dikkate
alinarak agikliga kavusturulacaktir.

Anahtar Kelimeler: Sivil Havacilik, Yolcu Haklari, Sivil Havacilik Genel
Miudirligi, Ulasim, Kamu Hizmeti.

DUTIES, AUTHORITIES AND RESPONSIBILITIES OF THE
ADMINISTRATION REGARDING THE RIGHTS OF PASSENGERS
TRAVELING BY AIRLINE

SUMMARY

Transportation is one of the classic examples of public service. It is indis-
putable that Turkey is an important logistics stop due to its location. Consider-
ing that there are 56 active airports in our country and that 128.5 million peo-
ple prefer air transportation in 2021 alone, it becomes clear how important
passenger rights are. The subject is generally evaluated on the basis of con-
sumer law, but it is not taken into account that the rights of people using air
transport are essentially regulated by administrative acts. In the scope of the
presentation, it is aimed to determine the scope of the duties, authorities and
responsibilities of the administrations that are authorized within the scope of
the fulfillment of the rights of the passengers in the air transportation, which is
increasingly important, against the airline companies with private legal person-
ality. In the declaration, the limits and scope of the interventions to be made by
the administrations in order to protect the passengers with the consideration of
public interest in the relations with private law qualifications between the pas-
senger and the airline company will be determined. Within the scope of the
subject, issues such as refusal to board the aircraft, cancellation of the flight,
delay, change of route, loss of baggage or belongings, problems arising from the
proper and on time transportation, taking into account the environmental and
health measures developed due to the COVID epidemic with sufficient priority,
the right to service, and the obligations in this regard. binding on airline com-
panies will be discussed on theoretical grounds. In addition, it will be tried to
explain which sanctions will be applied by which administrations in case of
violation of the rules set within the scope of passenger rights to companies
operating in the field of airlines, according to the general perspective of admin-
istrative sanctions. Again, it will be tried to explain which administrative or
judicial remedies are available against the administrative sanction decisions,
and how the judicial bodies, especially the Council of State, evaluate the issue in
the applications received. The subject will be clarified in the light of the basic
principles and theories of administrative law, taking into account the relevant
provisions of Turkish national legislation, especially international law sources.

Key Words: Civil Aviation, Passenger Rights, General Directorate of
Civil Aviation, Transportation, Public Service.



GECICI KORUNAN KADINLARA SUNULAN
HIiZMETLERIN KAMU HiZMETINE HAKIM OLAN
iLKELER ISIGINDA DEGERLENDIRILMES]

Cinar Can EVREN *

OZET

Gegici koruma, 6458 sayili Yabancilar ve Uluslararasi Koruma Kanunu
(YUKK)’un 91. maddesinde diizenlenmektedir. Anilan madde uyarinca “Ulke-
sinden ayrilmaya zorlanmis, ayrildigi iilkeye geri dénemeyen, acil ve gecici
koruma bulmak amaciyla kitlesel olarak sinirlarimiza gelen veya sinirlarimizi
gecen yabancilara gecici koruma saglanabilir.” Yine ayn1 maddenin 2. fikra-
sinda ise gecici korunanlarin digerleri yaninda hak ve yiikiimliiliiklerinin
Cumhurbaskani tarafindan ¢ikarilacak bir yonetmelik ile diizenlenecegi be-
lirtilmistir. Anilan hiikme istinaden 29153 say1 ve 22.10.2014 tarihli Resmi
Gazete’de Gegici Koruma Yonetmeligi yayinlanarak yiirirliige girmistir.

Gegici Koruma Yonetmeligi'nin 26. maddesinde gecici korunanlara “sag-
ik, egitim, is piyasasina erisim, sosyal hizmetler ve yardimlar ile terciimanlik
ve benzeri hizmetler saglanabil”ecegi belirtilmis, maddenin 2. fikrasinda ise
“Birinci fikrada yer almayan diger hizmetler kamu kurum ve kuruluslarinca
imkanlar élctistinde ayrica saglanabilir.” hiikmiine yer verilmistir.

Goriildiigii tizere, Yonetmelikte saglik, egitim, is piyasasina erisim, sos-
yal hizmetler ile yardimlar ve terciimanlik hizmetleri ismen sayilmis ancak
Devletin /idarelerin imkanlar1 6l¢iisiinde diger hizmetleri de sunabilecekleri
belirtilmek suretiyle sunulacak hizmetlere bir sinirlama getirilmemistir.

Gegici korunanlara sunulacak olan bu hizmetlerin bir kismi ayn1 zaman-
da Tiirkiye Cumhuriyeti Anayasasinda temel hak ve hiirriyetler ve ayrica
uluslararasi s6zlesmelerde insan haklari olarak diizenlenmistir.

Kamu hizmeti, yasama organinca kamu hizmeti olarak nitelendirilen,
idare ya da onun gozetim ve denetimi altinda 6zel hukuk kisilerince, kamu
yararini temin amaciyla yapilan siirekli ve diizenli faaliyetler seklinde tanim-
lanabilir. Bu tanim uyarinca mevzuatta gegici korunanlara sunulacag belirti-
len saglik, egitim, sosyal hizmetler gibi hizmetler de birer kamu hizmetidir.

* Dog. Dr., AHBVU Hukuk Fakiiltesi idare Hukuku Anabilim Dali Ogretim Uyesi, E-posta:
cinarcanevren@gmail.com, ORCID ID: 0000-0003-3685-5046
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Ister idare bizzat sunsun ister 6zel hukuk kisisi idarenin yakin gézetim
ve denetimi altinda sunsun her durumda kamu hizmetlerinin esitlik, degis-
kenlik, stireklilik ve bedelsizlik ilkelerine uygun olarak sunulmasi gerekir.

Gegici korunanlar arasinda, mevzuatin “6zel ihtiyac¢ sahibi” olarak ifade
ettigi refakatsiz cocuk, engelli, yash, hamile gibi kisiler de bulunmaktadir.
Mevzuat kadini sadece cinsiyeti nedeniyle “6zel ihtiya¢ sahibi” birey olarak
kabul etmemis; kadinin ayni zamanda engelli, yasli, hamile, beraberinde ¢o-
cugu olan yalniz kadin, cinsel saldir1 ya da ciddi psikolojik, bedensel ya da
cinsel siddete maruz kalmis kadin olmasi sartini da aramistir. Ancak tipki
¢ocuk veya yash gibi sadece kadin olmak da bir kisim hizmetlerin sunulma-
sinda bireyin yalnizca kadin olma niteliginin dikkate alinarak, kamu hizmet-
lerine hakim olan ilkelerden degiskenlik ilkesi uyarinca, hizmetlerin sunum
seklinin farklilasmasini gerektirmektedir.

Anahtar kelimeler: Gecici koruma, kamu hizmeti, kamu hizmeti ilkele-
ri, 6zel ihtiyac sahibi kisi, kadin

EVALUATION OF SERVICES PROVIDED TO
TEMPORARY PROTECTED WOMEN IN THE LIGHT OF
PUBLIC SERVICE PRINCIPLES

ABSTRACT

Temporary protection is regulated under Article 91 of the Law no. 6458
on Foreigners and International Protection (YUKK). Pursuant to the afore-
mentioned article, “Temporary protection may be provided to foreigners who
have been forced to leave their country, cannot return to the country they have
left, and who come to or cross our borders en masse in order to seek immediate
and temporary protection.” Additionally, in the second paragraph of the same
article, it is stated that the rights and obligations of the people under tempo-
rary protection, among others, will be regulated by a regulation to be